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SECURITIES EXCHANGE ACT OF 1934 
SIGNIFICANT ITEMS Release No. 13964/Sept. 16, 1977 
ANNOUNCEMENTS 


[File No. S7-717—Comment Period Expires 12-15-77] 


33-5865 Solicitation of public comments on a 
proposed new rule that would es- 
tablish objective standards for the re- 
sale of certain types of securities 
relating to bankruptcy proceedings. 
[Comment period expires December 
15, 1977—File No. S7-717] 


RESALES OF BANKRUPTCY-RELATED SECURITIES 
AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rule and proposed form amend- 
ments. 
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SUMMARY: The Commission is soliciting public 
comments on a proposed new rule that would establish 
objective standards for the resale of certain types of 
securities relating to bankruptcy ‘proceedings. The 
purpose of the proposed rule is to provide some degree 
of certainty as to when a person could sell such 
securities without the need for registering them under 
the federal securities laws. In a related matter, the 
Commission also is proposing the adoption of amend- 
ments to one of its periodic reporting forms for the 
purpose of assuring that current information about a 
debtor and the bankruptcy proceedings in which it has 
participated will be available to the public shortly after 
such proceedings have been completed. 


DATES: Comments must be received on or before 
December 15, 1977. 


ADDRESSES: Interested persons should submit their 
views and comments in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All comments should refer to File No. 
$7-717 and will be available for public inspection at the 
Commission’s Public Reference Section, Room 6101, 
1100 L Street, N. W., Washington, D. C. 20005. 


FOR FURTHER INFORMATION CONTACT: Peter J. 
Romeo, Division of Corporation Finance, Securities and 
Exchange Commission, Washington, D. C. 20549 
(202-755-1240). 


SUPPLEMENTARY INFORMATION: The Commission 
today announced that it is soliciting public comments 
on a proposed new rule under the Securities Act of 1933 
(“1933 Act”)[15 U.S.C. 77a et seq., as amended by 
Pub. L. No. 94-29 (June 4, 1975)] . The proposed rule 
has been designated as Rule 148 [17 CFR 230.148] 
and is intended to establish objective standards for 
the resale without registration under the 1933 Act of 
two types of securities that are directly related to 
bankruptcy proceedings: (1) securities issued by a 
debtor to creditors and others pursuant to a plan of 
bankruptcy; and (2) securities issued by someone 
other than the debtor which were held in the debtor’s 
portfolio at the time the bankruptcy proceedings were 
commenced. 


BACKGROUND 


The necessity for proposed Rule 148 arises from the fact 
that there is considerable uncertainty on the part of 
holders of bankruptcy-related securities as to when it is 
necessary for them to register their securities for resale 
under the 1933 Act. Generally, when attempting to 
resell such securities, the holders thereof seek to rely 
on the exemption from registration provided by Section 
4(1) of the 1933 Act. That section states in essence that 
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transactions by any person who is not an ‘‘issuer, 
underwriter, or dealer’’ need not be registered. Since 
most persons who seek to resell securities clearly are 
not issuers or dealers, the majority of questions arising 
under Section 4(1) focus on the term ‘‘underwriter’’ 
The nature of these questions generally is under what 
circumstances will a person not be deemed an under- 
writer and consequently be free to resell his securities 
without registration. 


The term ‘‘underwriter’’ is broadly defined in Section 
2(11) of the Act.' Among other things, Section 2(11) 
states that a person who purchased his securities 
‘‘with a view to. . . distribution’’ shall be deemed an 
underwriter. The interpretation of Section 2(11) tradi- 
tionally has focused on these quoted words. They 
create difficulty, however, because they are subjective 
in nature and appear to require a determination as to 
the security holder’s purpose in acquiring his securi- 
ties. Since it is difficult to ascertain a purchaser’s state 
of mind at the time of acquisition, it generally is 
necessary to look to subsequent acts and 
circumstances to formulate an opinion as to whether 
he purchased with a view to distribution. The use of 
objective standards relating to a purchaser’s subse- 
quent acts and circumstances obviously would be use- 
ful in making such a determination. 


In recognition of the utility of objective standards inso- 
far as the definition of ‘‘underwriter’’ is concerned, 
the Commission in 1972 adopted Rule 144 [17 CFR 
230.144] under the 1933 Act.? Basically, the rule es- 
tablishes certain objective standards which, if satis- 
fied, permit holders of ‘‘restricted’’ securities* to sell 





1 Section 2(11) reads in pertinent part as follows: 


The term “underwriter” means any person who has pur- 
chased from an issuer with a view to, or offers or sells 
for an issuer in connection with, the distribution of any 
security, or participates or has a direct or indirect par- 
ticipation in any such undertaking, or participates or has a 
participation in the direct or indirect underwriting of any 
such undertaking... 


2See in this regard Release No. 33-5223 [37 FR 596] 
dated January 11, 1972. 


3The term “restricted securities” is defined in paragraph 
(a)(3) of Rule 144 to mean 


securities acquired directly or indirectly from the issuer 
thereof, or from an affiliate of such issuer, in a trans- 
action or chain of transactions not involving any public 
offering or from the issuer in a transaction in reliance on 
Rule 240 under the Act or which were issued by an issuer 
in a transaction in reliance on Rule 240 and were acquired 
in a transaction or chain of transactions not involving any 
public offering. 


























underwriters of those securities. There are four basic 
requirements inherent in these standards: (1) the se- 
curities must have been held by the seller for at least 
two years; (2) the amount of securities that can be sold 
during any six-month period must not exceed one per- 
cent of the outstanding securities of that class; (3) 
there must be current information available to the 
public about the issuer of the securities; and (4) the 
securities must be sold in brokers’ transactions. Gen- 
erally, it is the Commission’s view that a person who 
complies with the above requirements has satisfactori- 
ly demonstrated that he did not acquire his securities 
with a view to distribution and that the interests of in- 
vestors will not be harmed by permitting him to resell 
them without registration. 


them without registration and without being deemed 


Although the Commission’s experience with Rule 144 
generally has been favorable, the rule itself is 
somewhat limited in its application. Basically, it can 
be used to sell restricted securities only, which by de- 
finition must have been acquired in a transaction or 
chain of transactions not involving any public offering. 
As a result, securities issued by a debtor in bankrupt- 
cy proceedings frequently do not qualify for resale 
under Rule 144 because they were issued in public, 
non-registered offerings in reliance upon some exemp- 
tion from registration, such as that provided by Sec- 
tion 3(a)(10) of the 1933 Act. Thus, many persons who 

& acquire such securities are left in a state of uncertainty 
similar to that which existed prior to the adoption of 
Rule 144 insofar as resales of their securities are con- 
cerned. 


The Commission recognizes the limited applicability of 
Rule 144 to bankruptcy situations and the fact that 
there is a need to provide some degree of certainty in 
connection with resales of bankruptcy-related securi- 
ties. Accordingly, it has determined to propose the 
adoption of Rule 148, which would establish certain 
objective standards that, if met, would permit the 
holders of such securiites to resell them without re- 
gistration and without being deemed underwriters. 


SYNOPSIS OF THE RULE 


The provisions of the proposed rule are modeled to a 
large extent after Rule 144, although there are several 
significant variances designed to reflect the exigencies 
of bankruptcy situations. Chief among these variances 
is the lack of a holding period requirement in Rule 
148.-Such a requirement has not been included in re- 
cognition of the special, involuntary circumstances 
under which a debtor’s securities frequently are ac- 
quired. Other variances include different volume limi- 
tations and current public information requirements 

4 and the lack of a notice requirement with respect to 
resales under the rule. 


A. Preliminary Notes 


In terms of organization, the operative provisions of 
the proposed new rule have been preceded by two 
preliminary notes. These notes provide summary 
information about the purpose and scope of the rule in 
a manner similar to that utilized in connection with 
Rules 144-147 [17 CFR 230.144-147] under the 1933 
Act. Thus, Note 1 briefly states the purpose of the rule 
and the reasons why the standards for resale set forth 
therein are deemed appropriate. And Note 2 
emphasizes the fact that the rule would be non-ex- 
clusive and therefore would not have to be complied 
with if some other exemption for resale were available. 


B. Definitions 


Paragraph (a) of the rule contains definitions of five 
terms which appear throughout the rule. To a large 
extent, these definitions are self-explanatory. The 
Commission, however, wishes to call particular at- 
tention to the definition of the term ‘‘debtor,’’ which 
states that the term shall mean an ‘‘individual, part- 
nership or corporation concerning which a case has 
been commenced under the Bankruptcy Act.’’ By 
including individual persons within that definition, it 
would be possible for restricted securities held in a 
bankrupt individual’s portfolio to be sold under the 
rule without the necessity for those securities to have 
been held for two years, as Rule 144 presently 
requires. The Commission is aware of the possibility 
that some individuals might, if the rule is adopted, 
attempt to abuse it by filling their portfolios with 
so-called ‘‘cheap stocks’’ prior to bankruptcy for the 
purpose of having them quickly resold under Rule 148. 
As paragraph (d) to the rule indicates, however, the 
rule would not be available for such schemes, not- 
withstanding the fact that there had been technical 
compliance with its provisions. 


C. Securities Issued Under a Plan 


Paragraph (b) sets forth the standards for resale that 
would be applicable to one of the two types of 
securities that could be sold under the rule (viz., secu- 
rities issued by a debtor under a plan of bankruptcy). 
The introductory portion of the paragraph makes it 
clear that the rule would provide a ‘‘safe harbor’’ for 
the resale of such securities, provided they were 
issued in a transaction exempt from registration under 
the 1933 Act and provided that the three conditions set 
forth in the paragraph were satisfied. The exempt 
transaction requirement was inserted to make certain 
that the rule would not be utilized to perpetuate a 
prior violation of the 1933 Act whereby securities were 
issued pursuant to a plan of bankruptcy but were 
neither registered nor issued in compliance with one of 
the exemptions from registration. 
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There are three standards for resale contained in para- 
graph (b), all of which, as previously noted, are 
modeled after Rule 144. The first of these is set forth 
in paragraph (b)(1) and would limit the amount of se- 
curities that could be sold during any six-month period 
under the rule. Basically, it provides that the amount 
sold during such a period shall not exceed one percent 
of the shares or other units of the class outstanding 
upon distribution under the plan. This provision 
differs somewhat from the one in Rule 144 after which 
it is modeled‘ in that it would not require that the trad- 
ing volume in the debtor’s securities also be consid- 
ered in determining the maximum amount that could 
be sold. The trading volume factor has not been used 
in Rule 148 because it would permit relatively few se- 
curities to be sold under the rule, inasmuch as the 
trading volume for a debtor’s securities generally is 
not very large. 


The second objective standard is set forth in para- 
graph (b)(2) and relates to the adequacy of information 
available about the debtor after the issuance of securi- 
ties under the plan of bankruptcy. This provision is in- 
tended to assure that there would be current informa- 
tion about the debtor available to the investing public 
at the time any sales of its securities were made under 
the rule. 


The public information requirement in paragraph (b) 
(2) would require a debtor who is subject to the re- 
gistration and/or periodic reporting provisions of the 
Securities Exchange Act of 1934 (‘1934 Act’’) [15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975)] to have filed with the Commission all 
documents and reports required by those provisions 
subsequent to the distribution of securities under the 
plan. Debtors who are not subject to those provisions 
would be deemed to have satisfied the public informa- 
tion requirement if they made available to the public 
at the time of the sale the information specified in 
clauses (1) to (14), and clause (16) of Rule 15c2-11 (a) 
(4) [17 CFR 240.15c2-11(a)(4)] under the 1934 Act. 


In connection with the public information requirement 
discussed above, the Commission also is proposing the 
adoption of amendments to Items 3 and 6 of Form 8-K 
[17 CFR 249.308] relating to bankruptcy proceedings. 
Heretofore, Item 3 has required only that information 
about such proceedings be filed with the Commission 





41n connection with Rule 144, it should be noted that the 
Commission presently is engaged in a study to determine 
the feasibility of relaxing somewhat the volume limitations 
contained in that rule. Should the Commission deem it 
appropriate to revise those limitations, it anticipates making 
corresponding changes in the volume limitation presently 
proposed in Rule 148. 
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when they are commenced. The Commission believes, 
however, that it is also important that information @ 
about bankruptcy proceedings be furnished after they 
have been completed for all practical purposes. Thus, 

the Commission proposes to add a new Item 3(b) to 
Form 8-K which would require that the following in- 
formation be furnished within 15 days after a plan.of 
reorganization, arrangement of liquidation has been 
confirmed by a court or governmental agency having 
supervision or jurisdiction over substantially all of the 
assets or business of the debtor: (1) the identity of the 
court or governmental agency; (2) the date of con- 
firmation by the court or governmental agency; (3) a 
fair summarization of the material features of the plan; 
(4) the total number of securities of the debtor 
outstanding or to be outstanding upon the distribution 
of securities under the plan; and (5) information as to 
the assets and liabilities of the debtor as of the date of 
confirmation, or a date as close thereto as practicable. 
In addition, the Commission proposes to amend Item 6 
of Form 8-K to require the filing of the plan as an 
exhibit to the form. Paragraph (b)(2)(A) of the pro- 
posed rule makes it clear that the information speci- 
fied above must be filed with the Commission before 
any offers or sales can be made in reliance upon the 
rule. 





There are two essential differences between the public 
information requirement in proposed Rule 148 and its 
counterpart in Rule 144. First, unlike Rule 144, tnere@) 
would be no necessity in Rule 148 for the debtor to 
have been subject to the periodic reporting provisions 
of the 1934 Act for at least 90 days before sales could 
be effected under the rule. The 90-day requirement 
has been omitted from Rule 148 because the special 
circumstances attendant to bankruptcy situations do 
not appear to justify a waiting period such as that 
required by Rule 144. 


The second major difference is that Rule 148 would not 
require the debtor to have filed all reports required by 
the 1934 Act during the 12 months preceding the sale 
or such shorter period that the debtor was required to 
file such reports. One reason for this provision is that 
many debtors might be unable to satisfy such a re- 
quirement, since they might not have funds available 
for the preparation and filing of such reports during 
the period they are involved in bankruptcy pro- 
ceedings. In addition, the information that would be 
included in such reports would appear to be of 
minimal interest to the investing public as a barometer 
of future performance, since the debtor would 
essentially be a different entity after it has completed 
the reorganization process. What is important from a 
disclosure standpoint is that there be information 
available about the debtor after it has been 
reorganized and has issued securities under the plan, 
since it is at that point that it becomes essentially g 
new entity. In recognition of the above facts, Rule 148, 


























previously discussed, would require only that the 
debtor have filed all reports and documents required 
to be filed after the distribution of securities under the 
plan has occurred. 


; together with the proposed amendments to Form 8-K 


The third standard for the resale of securities issued 
by a debtor under a plan is set forth in paragraph 
(b)(3) and would require that the securities be sold in 
brokers’ transactions within the meaning of Section 
4(4) of the 1933 Act. In addition, paragraph (b)(3) 
would restrict the person selling the securities from 
either (1) soliciting or arranging for the solicitation of 
orders to buy the securities in anticipation of or in 
connection with such transactions, or (2) making any 
payment in connection with the offer or sale of the 
securities to any person other than the broker who 
executes the order to sell the securities. The foregoing 
standard is the same in all material respects as its 
counterpart in Rule 144. It has been included in Rule 
148 because it would provide some degree of 
assurance that sales made in reliance upon the rule 
would be executed in an orderly manner and with all 
of the protections afforded by brokers’ transactions. 


D. Portfolio Securities 


QPerccrenn (c) of the proposed rule sets forth the 

standards for resale that would be applicable to ‘the 
second type of securities covered by the rule (viz., 
restricted securities of issuers other than the debtor 
which were held in the debtor’s portfolio at the time 
bankruptcy proceedings were commenced). The 
paragraph basically provides that a debtor or 
courtappointed trustee for the debtor would not be 
deemed an underwriter with respect to resales of such 
securities if such resales were approved by the 
Bankruptcy Court and were made in accordance with 
the various limitations contained in Rule 144, with the 
exception of the two-year holding period requirement. 
By not applying the holding period provision, the 
securities in the debtor’s portfolio could be liquidated 
without undue difficulty under the rule, and the 
bankruptcy proceedings would be expedited accord- 
ingly. 


E. Cautionary Provision 


The final paragraph of the proposed rule (i.e., para- 
graph (d)' is intended simply to caution persons who 
may perhaps wish to utilize the rule for plans or 
schemes designed to avoid the registration provisions 
of the 1933 Act that the rule will not be available for 
such purposes. Thus, even if such individuals comply with 
' all of the technical requirements of Rule 148, the rule will 
not be available for the types of activities noted above. 


TEXT OF THE PROPOSED RULE 
AND PROPOSED FORM AMENDMENTS 


|. It is proposed to amend Part 230 of Chapter I! of 
Title 17 of the Code of Federal Regulations by adding 
a new §230.148 to read as follows: 


§230.148 Persons deemed not to be underwriters of 
securities issued or sold in connection with bankruptcy 
proceedings. 


PRELIMINARY NOTES 


1. Rule 148 relates to securities which were either 
issued in bankruptcy proceedings by a debtor or 
related entity or which were in the debtor’s portfolio at 
the time the bankruptcy proceedings were com- 
menced. Its purpose is to establish standards which, if 
met, will enable the holder of such securities to sell 
them without registration under the Securities Act of 
1933 and without being deemed an under writer under 
section 2(11) of the Act. The standards set forth in the 
rule are intended to provide some degree of assurance 
that there will be adequate current information about 
the issuer available in the market place at the time the 
securities are sold and that the trading market for such 
securities will not be disrupted by such sales. 


2. Although the rule provides a means for reselling 
bankruptcy-related securities without registration, it is 
not intended to be the exclusive means for selling such 
securities. Therefore, it does not affect the availability 
of any exemption for resales under the Securities Act 
that a person may be able to rely upon. 


(a) Definitions. The foliowing definitions shall apply 
for the purposes of this rule. 


(1) The term ‘‘Bankruptcy Act’’ means the federal 
Bankruptcy Act. 


(2) The term ‘‘debtor’’ means an individual, partner- 
ship or corporation concerning which a case has been 
commenced under the Bankruptcy Act. 


(3) The term ‘‘plan’’ means a plan for the payment of 
debts and other claims filed pursuant to the 
Bankruptcy Act and confirmed by the bankruptcy 
court. 


(4) The term ‘‘securities issued under a plan’’ shall 
include all securities issued by the debtor or any 
successor thereof under a plan. 


(5) Theterm ‘‘restricted securities’’ means securities 
acquired directly or indirectly from the issuer thereof, 
or from an affiliate of such issuer, in a transaction or 
chain of transactions not involving any public offering 
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or from the issuer in a transaction in reliance on Rule 
240 (§230.240) under the Securities Act or which were 
issued by an issuer in a transaction in reliance on Rule 
240 (§230.240) and were acquired in a transaction or 
chain of transactions not involving any public offering. 


(b) Securities issued under a plan. A person who 
acquires securities issued under a plan in a transaction 
exempt from the registration requirements of the 
Securities Act of 1933 shall not be deemed an 
underwriter within the meaning of section 2(11) of the 
Act with respect to resales of such securities if all of 
the following conditions are met: 


(1) Volume limitation. The amount of such securities 
sold by the person during any six-month period shall 
not exceed one percent of the shares or other units of 
the class outstanding upon distribution under the plan. 
For the purpose of determining the limitation on the 
amount of securities sold, all such securities sold 
under this rule by persons acting in concert shall be 
aggregated. 


(2) Current public information. The issuer of the 
securities shall make available to the public current 
information about itself and its activities. This 
condition shall be deemed satisfied if: 


(i) The issuer is subject to the registration 
requirements of section 12 of the Securities Exchange 
Act of 1934 and/or the periodic reporting 
requirements of sections 13 and 15(d) of the Exchange 
Act and has filed all documents and reports required 
by those sections to be filed subsequent to the 
distribution of securities under the plan; in no event, 
however, shall any offers or sales of the debtor’s 

securities be made in reliance upon this rule unless 
the information specified in Item 3(b) of Form 8-K 
(§249.308) has been filed by the debtor with the 
Commission; or 


(ii) The issuer is not subject to the registration and 
reporting requirements of Sections 12, 13 or 15(d), but 
there is publicly available the information concerning 
the issuer specified in clauses (1) to (14), inclusive, 
and clause (16) of paragraph (a)(4) of Rule 15c2-11 
(§240.15c2-11) under the Exchange Act. 


(3) Manner of sale. The securities shall be sold in 
brokers’ transactions within the meaning of section 
4(4) of the Securities Act and the person selling the 
securities shall not (i) solicit or arrange for the 
solicitation of orders to buy the securities in 
anticipation of or in connection with such transactions, 
or (ii) make any payment in connection with the offer 
or sale of the securities to any person other than the 
broker who executes the order to sell the securities. 
For the purpose of this rule, the term ‘‘brokers’ 
transactions’’ shall be deemed to include transactions 
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of the type described in Rule 144(g) (§230.144(g)) 
under the Securities Act. 


(c) Securities held in the debtor’s portfolio. A debtor 
or a court-appointed trustee for the debtor shall not be 
deemed an underwriter with respect to resales of 
restricted securities of an issuer other than the debtor 
or any successor thereof, provided that: 


(1) Such securities were owned by the debtor on the 
date of filing the petition under the Bankruptcy Act: 


(2) Such resales are made in accordance with the 
provisions of paragraphs (c), (e), (f) and (g) of Rule 
144 (§230.144) under the Securities Act; and 


(3) Such resales are approved by the bankruptcy 
court. 


(d) This rule shall not be available to any individual 
or entity with respect to any transaction which, 
although in technical compliance with the provisions of 
the rule, is part of a plan or scheme by such individual 
or entity to distribute or redistribute securities to the 
public without registration. 

[Secs. 2(11), 4(1), 4(4), 19(a), 48 Stat. 74, 77, 85; secs. 
201, 203, 209, 210, 48 Stat. 905, 906, 908; secs. 1-4, 6, 
68 Stat. 683, 684; sec. 12, 78 Stat. 580; 15 U-S.C. 
77b(11), 77d (1), 77d (4(, 77s(a).] 


ll. Items 3 and 6 of Form 8-K are proposed to x | 
revised to read as follows: 
§249.308 Form 8-K, for current reports. 


Item 3. Bankruptcy or Receivership. 


(a) [no change from the paragraph currently set forth 
in Item 3]. 


(b) If a plan of reorganization, arrangement or liquid- 
ation has been confirmed by a court or governmental 
agency having supervision or jurisdiction over sub- 
stantially all of the assets or business of the registrant 
or its parent, furnish the following: 


(1) the identity of the court or governmental agency; 


(2) the date of confirmation by the court or govern- 
mental agency; 


(3) a fair summarization of the material features of 
the plan and, pursuant to Item 6 of this form relating 
to exhibits, a copy of the plan as confirmed; 


(4) the total number of securities of the registrant or 
its parent outstanding or to be outstanding upon ine@ 
distribution of securities under the plan; and Y 


























(5) information as to the assets and liabilities of the 
registrant or its parent as of the date of confirmation, 
or a date as close thereto as practicable. Such informa- 
tion may be presented in the form in which it was 
furnished to the court or governmental agency. 


* * * * * 


Item 6. Financial Statements and Exhibits 


* * * * * 


(b) Exhibits. Subject to the rules as to incorporation 
by reference, the following documents shall be filed as 
exhibits to this report: 


1. [no change] 
2. [no change] 


3. Copies of any plan of reorganization, arrangement 
or liquidation described in Item 3(b). 


* * * * * 


[Secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 901; sec. 
203(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 1377, 1379; 
secs. 4, 6, 78 Stat. 569, 570-574; sec. 2, 82 Stat. 454; 
secs. 1, 2, 84 Stat. 1479; secs. 10, 18, 89 Stat. 119, 
155; sec. 308(b), 90 Stat. 47; 15 U.S.C. 78m, 780(d), 
78w(a).] 


AUTHORITY 


Rule 148 is proposed to be adopted pursuant to the 
Securities Act of 1933, particularly Sections 2(11), 4(1), 
4(4), and 19(a) thereof. Items 3 and 6 of Form 8-K are 
proposed to be amended pursuant to the Securities 
Exchange Act of 1934, particularly Sections 13, 15(d) 
and 23(a) thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 16, 1977 





SECURITIES ACT OF 1933 
Release No. 5866/September 16, 1977 


In the Matter of 


H. R. 10 PROFIT SHARING PLAN OF PEPPER 
HAMILTON & SCHEETZ 

123 South Broad Street 

Philadelphia, PA 19109 


File No. 18-4 


MEMORANDUM OPINION AND ORDER PURSUANT 
TO SECTION 3(a)(2) OF THE SECURITIES ACT OF 
1933 EXEMPTING FROM THE PROVISIONS OF 
SECTION 5 OF THE ACT INTERESTS OR 
PARTICIPATIONS IN THE PEPPER HAMILTON & 
SCHEETZ H.R. 10 PROFIT SHARING PLAN. 


On August 12, 1977, a notice (Securities Act Release 
No. 33-5855) was issued of an application by Pepper, 
Hamilton & Scheetz (‘‘Applicant’’) for an exemption 
from the provisions of Section 5 of the Securities Act of 
1933 (the ‘‘Act’’) for participations or interests in the 
H.R. 10 Profit Sharing Plan of Pepper, Hamilton & 
Scheetz (the‘‘Plan’’). The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the matter would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


Section 3(a)(2) of the Act specifically states that the 
exemption from registration afforded thereby for 
certain types of employee benefit plans does not 
extend to interests or participations issued in connec- 
tion with plans such as Applicant’s (commonly known 
as ‘‘Keogh’’ plans) which cover employees some or all 
of whom are employees within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954 (the 
‘*Code’’). This limitation appears to have resulted 
primarily from a recognition on the part of Congress 
that such plans constitute complex investment 
vehicles, interests in which could be sold by spon- 
soring financial institutions to self-employed persons 
who might not be sophisticated in the securities field 
or who might be unable to protect adequately their 
interests and those of their participating employees. 
However, Section 3(a)(2) provides that the Commis- 
sion may by rules, regulations or order, exempt 
interests or participations issued in connection with 
Keogh plans from Section 5 of the Act, if and to the 
extent that the Commission determines it to be 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


The Plan does not appear to present the risks as- 
sociated with the sale of interests or participations in 
multi-employer plans by sponsoring financial institu- 
tions with which Congress was primarily concerned. 
The Commission has considered a number of factors in 
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making this determination including the following: the 
plan is not a uniform prototype or master plan 
designed to be marketed by a sponsoring financial in- 
Stitution or promoter to numerous unrelated 
self-employed persons; assets of the Plan will not be 
commingles in collective investment media with the 
assets of the plans of other employers; and Applicant 
has employed independent experts to provide invest- 
ment advisory and other consulting services with 
respect to the Plan. 


The Commission has also taken into account the fact 
the Applicant is subject to the fiduciary standards of 
the Employees’ Retirement Income Security Act of 
1974 and will provide a substantial amount of 
descriptive and financial information to Plan partici- 
pants. In addition, it has considered the fact that 
Applicant is engaged in the providing of legal services 
which -involve sophisticated and complex financial 
matters and appears able to represent adequately its 
own interests and those of its employees. 


Based on the information and representations set forth 
in the documents which comprise Applicant’s applica- 
tion, the Commission finds that an exemption from the 
provisions of Section 5 of the Act for interests or parti- 
cipations in the Plan is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. Accordingly, iT IS ORDERED, pur- 
suant to Section 3(a)(2) of the Act, that interests or 
participations issued in connection with the Plan shall 
not be subject to the requirements of Section 5 of the 
Act effective forthwith, provided that the Internal 
Revenue Service makes a favorable determination with 
respect to the continued tax-qualified status of the 
Plan. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


September 16, 1977 





SECURITIES ACT OF 1933 
Release No. 5867/September 19, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13965/September 19, 1977 


Admin. Proc. File No. 3-5272 
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In the Matter of 


J. B. HANAUER & CO. [8-18884] 
86 Washington Street 
East Orange, New Jersey 07017 


ELLIOT FRIEDMAN 
183 Great Hills Drive 
South Orange, New Jersey 07079 


MELVIN A. GLUCKSMAN 
70 Harvey Drive 
Short Hills, New Jersey 07078 


ALFRED J. MARCUS 
70 East Sherbrooke Parkway 
Livingston, New Jersey 07039 


MELVIN FRANK 
668 Brentwood Drive 
South Orange, New Jersey 07079 


ALAN SHER 
37 Wassington Avenue 
West OrAnge, New Jersey 07052 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings instituted on this 
date by separate order of the Commission pursuant to 
Sections 15(b) and 19(h) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’), J. B. Hanauer & Co. 
(‘‘Hanauer’’), Elliot Friedman (‘‘Friedman’’), Melvin 
A. Glucksman (‘‘Glucksman’’), Alfred J. Marcus 
(‘‘Marcus’’), Melvin Frank (‘‘Frank’’?) and Alan Sher 
(‘‘Sher’’), have submitted offers of settlement, without 
admitting or denying the allegations in the Order for 
Proceedings (‘‘Order’’), which the Commission has 
determined to accept. 


On the basis of the Order and the Offers of Settle- 
ment, it is found that: 


1. Hanauer wilfully violated and Friedman, Glucks- 
man, Frank and Sher wilfully aided and abetted viola- 
tions of Section 17(a) of the Securities Act of 1933 and 
Sections 10(b), 15(c)(1) and 15(c)(2) of the Exchange 
Act and Rules 10b-5 and 15cl-2 thereunder as alleged in 
the Order. 


2. Hanauer wilfully violated and Friedman and 
Marcus wilfully aided and abetted violations of 
Sections 15(b)(1), 15(c) and 17(a) of the Exchange Act 
and Rules 15b1-1, 15b1-2, 15b3-1, 15c2-1, 15c3-3(d), 
15¢3-3(e) and 17a-13(b) thereunder as alleged in the 
Order. 


























In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT 1S ORDERED THAT: 


1. Hanauer is censured and shall perform the under- 
takings set forth in its Offer of Settlement within the 
time period therein specified. 


2. Frank is censured. 


3. Friedman, Glucksman and Marcus are censured 
and are suspended from association with any broker or 
dealer and/or investment adviser and prohibited from 
serving or acting as employees, officers, directors, 
members of an advisory board, investment advisers or 
depositors of, or principal underwriters for, any 
registered investment company or affiliated person of 
such investment adviser, depositor or principal 
underwriter for the following respective periods: 
Friedman and Glucksman are suspended for 
respective twenty business day periods, and Marcus is 
suspended for fifteen business days and is permitted 
to perform certain compliance procedures for Hanauer 
as set forth in his Offer of Settlement during his 
suspension period. 


4. Sher is suspended from association with * any 
investment adviser and/or broker or dealer and is pro- 
hibited from serving or acting as an employee, officer, 
director, member of an advisory board, investment 
adviser or depositor of, or principal underwriter for 
any registered investment company or a _ broker or a 
dealer, or affiliated person of such investment adviser, 
depositor, broker, dealer, or principal underwriter, for 
a period of five business days. 


This Order as to Hanauer shall take effect on the date 
of this Order; as to Friedman, at the opening of 
business on the second Monday after the date of this 
Order; as to Glucksman at the opening of business on 
the ninth Monday after the date of this Order; as to 
Marcus at the opening of business on the sixth 
Monday after the date of this Order; and as to Sher at 
the opening of business on the second Monday after 
the date of this Order. 


For the Commission, by the Office of the Secretary, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 13964/September 16, 1977 
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Rel. No. 5865/September 16, 1977 
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SECURITIES EXCHANGE ACT of 1934 
Release No. 13966/September 19, 1977 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 606/September 19, 1977 


ADMINISTRATIVE PROCEEDING FILE NO. 3-5284 
In the Matter of 


LAWRENCE R. ROSS 
1969 Pommell Avenue 
Las Vegas, Nevada 


ORDER INSTITUTING ADMINISTRATIVE PRO- 
CEEDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In connection with a proposed administrative pro- 
ceeding, Lawrence R. Ross (‘‘Ross’’), a registered 
representative who was formerly a securities 
salesman with a registered broker-dealer, and who is 
currently the principal of LNR Research Associates, 
Inc., a registered investment adviser, has submitted 
an offer of settlement which the Commission has 
determined to accept. Solely for the purpose of these 
proceedings and any other proceedings pursuant to 
specified sections of the Securities Exchange Act of 
1934 (‘‘Exchange Act’’), Securities Act of 1933 
(‘Securities Act’’), Investment Advisers Act of 1940 
(‘Advisers Act’’), Investment Company Act of 1940 
and Securities Investor Protection Act, and without 
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admitting or denying the findings herein, Ross 
consents to the findings and sanctions set forth below. 


Accordingly, IT 1S ORDERED that proceedings 
pursuant to Section 15(b) of the Exchange Act and 
Section 203 of the Advisers Act be, and hereby are, 
instituted. 


On the basis of the order for proceedings and the offer 
of settlement, it is found that Lawrence R. Ross 
wilfully violated Section 17(a) and Section 17(b) of the 
Securities Act as well as Section 10(b) of the Exchange 
Act and Rule 10b-5 promulgated thereunder. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of 
settlement. 


Accordingly, IT IS ORDERED that Lawrence R. Ross 
be, and he hereby is, barred from association with any 
broker or dealer, investment company or investment 
adviser; provided, that, after one year from the 
effective date of this order, Ross may apply for reas- 
sociation with a broker, dealer, investment adviser or 
investment company in a non-sSupervisory capacity 
upon a showing that he will be properly supervised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13967/September 19, 1977 


A notice has been issued giving interested persons 
until October 3 to request a hearing on an application 
of the Philadelphia Stock Exchange, Inc. for unlisted 
trading privileges in the common stock, $1.00 par 
value, of GDV, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13968/September 19, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING 
CORPORATION 


(File No. SR-NSCC-77-8) 
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The National Securities Clearing Corporation sub- 
mitted on August 31, 1977, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934, to amend its fee schedule. 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
19, 1977. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring to 
make written submissions should file six copies thereof 
with the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-NSCC-77-8. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13969/September 19, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL SECURITIES CLEARING 
CORPORATION 


(File No. SR-NSCC-77-7) 


The National Securities Clearing Corporation 
(‘‘“NSCC’’) submitted on August 30, 1977, a proposed 
rule change, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934, to establish a National 
Institutional Securities Settlement Service (‘‘NISS’’). 
Under this proposal, NSCC and other registered clear- 
ing agencies would enter into agreements to provide 
institutional delivery services to their members. 


Publication of the submission is expected to be made in 
the Federal Register during the week of September 19, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 


























the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-77-7. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13970/September 20, 1977 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934, as amended (‘‘Exchange Act’’), 
against Bullington-Schas & Co., Inc., Edward J. 
Blumenfeld and A. Dulaney Tipton, Jr., all of 
Memphis, Tennessee. 


The proceedings are based upon allegations of the 
Commission’s staff that Blumenfeld violated the anti- 
fraud provisions of the Securities Act of 1933 and the 
Exchange Act in the offer and sale of municipal bonds 
while employed at Shelby Bond Service Corporation in 
Memphis, Tennessee and the fact that Blumenfeld has 
been enjoined from further violations of these sections 
of the securities laws in the case of SEC v. Investors 
Associates of America, Inc., et al. The proceedings 
against Bullington-Schas & Co., Inc. and A. Dulaney 
Tipton, Jr. are based upon the association of Blumen- 
feld by Bullington-Schas & Co., Inc. and a violation of 
Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder in that it failed to amend its form BD to 
reflect the association of Blumenfeld and aiding and 
abetting that violation respectively. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defense 
thereto, for the purpose of determining whether the 
allegations are true and, if so, whether any action of a 


remedial nature is necessary or appropriate in the 
public interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13971/September 20, 1977 


The Securities and Exchange Commission has ordered 
administrative proceedings under the Securities Ex- 
change Act of 1934 (‘‘Exchange Act’’) involving The 
Glendeveron Corporation (‘‘Registrant’’) and Thomas 
Roberts Gilly (‘‘Gilly’’), both formerly of Atlanta but 
now of London, Kentucky. 


The proceedings are based upon allegations by the 
Commission’s staff that Registrant and Gilly violated 
the registration requirements of the Securities Act of 
1933 (‘‘Securities Act’’) and the anti-fraud provisions of 
the Securities Act and the Exchange Act in the offer 
and sale of Registrant’s stock. The order for 
proceedings also alleges that Gilly aided and abetted 
Registrant in violating the reporting requirements of 
the Exchange Act. 


A hearing will be scheduled on the staff charges for the 
purpose of determining whether such charges are true 
and what, if any, remedial sanctions are appropriate in 
the public interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13972/September 20, 1977 


In the Matter of 


MIDWEST SECURITIES TRUST COMPANY 
120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSTC-77-4) 


ORDER APPROVING RULE CHANGE SUBMITTED 
BY THE MIDWEST SECURITIES TRUST COMPANY 
RELEATING TO UNDERWRITING DISTRIBUTIONS 
BY BOOK ENTRY 


On May 11, 1977, the Midwest Securities Trust 
Company submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the ‘‘Act’’), a 
proposed rule change which would establish, and set 
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fees for, a book-entry underwriting distribution 
service. ! 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule change 
was published in the Federal Register (42 FR 29991, 
June 10, 1977), and the public was invited to comment 
thereon. Notice of the filing and an invitation for com- 
ments also appeared in Securities Exchange Act 
Release No. 34-13601, June 6, 1977. No letter of 
comment were received. 


In addition, by letters dated July 14, 1977, August 15, 
1977 and September 8, 1977, which were incorporated 
in the proposed rule change and included in the public 
file, MSTC provided additional information and made 
certain representations in connection with the book- 
entry underwriting distribution service. 


The Commission has reviewed the proposed rule 
change and finds that it is consistent with the require- 
ments of the Act and the rules and regulations there- 
under applicable to registered clearing agencies. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-MSTC-77-4 be, and hereby is, 
approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13973/September 20, 1977 


A notice has been issued giving interested persons until 
October 4 to request a hearing on an application of the 
Philadelphia Stock Exchange, Inc. for unlisted trading 
privileges in the common stock, $1.00 par value, of Levi 
Strauss & Company. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13974/September 20, 1977 





1Amendment No. 1 was filed July 29, 1977. 
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NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-77-22 


The New York Stock Exchange, Inc. (‘‘NYSE’’) sub- 
mitted on August 8, 1977 a proposed rule change under 
Rule 19b-4 to provide guidelines relating to com- 
munications between specialists and listed company 
officials. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934. At any time within sixty days of the 
filing of such proposed rule change, the Commission 
may summarily abrogate such rule change if it appears 
to the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of September 26, 
1977. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-77-22. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13975/September 20, 1977 


Administrative Proc. File No. 3-5286 


In the Matter of 


























ROBERT E. PORGES 
310 Madison Avenue 
New York, New York 10017 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


In connection with a pending injunctive action, S.E.C. 
v. Sitomer, Sitomer & Porges, et al., 73 Civil 4508 
(CHT) (S.D.N.Y.), defendant Robert E. Porges has sub- 
mitted an offer of settlement for the express purpose of 
resolving not only the civil action, but, also any 
administrative proceeding which might be commenced 
pursuant to Rule 2(e) of the Rules of Practice of the 
Commission based upon the matters set forth in the 
complaint. The Commission has determined to accept 
the offer of settlement. Robert E. Porges (sometimes 
hereinafter referred to as respondent) was a partner in 
the now defunct law firm of Sitomer, Sitomer & Porges. 
Solely for the purposes of settlement, and without 
admitting or denying any facts alleged in the Com- 
mission’s complaint in the injunctive action, 
respondent has consented to the institution of proceed- 
ings pursuant to Rule 2(e)(3) of the Commission’s Rules 
of Practice and to the following findings and sanctions: 


1. Findings of fact, finding Porges has been 
permanently enjoined from violating Sections 5(b), 7 
and 17(a) of the Securities Act of 1933, and Rules 408 
and 463 thereunder, Sections 10(b) and 13(a) of the 
Securities Exchange Act of 1934, and Rules 10b-5 and 
13a-13 thereunder. 


2. Anorder is to be made pursuant to Rule 2(e) of the 
Commission’s Rules of Practice allowing Porges the 
privilege of practicing before the Commission upon the 
following terms and conditions: 


(a) that as of June 22, 1977, Porges represents no 
proceeding has been brought against him by any state 
or local bar association or by any governmental agency 
which has resulted in a finding that Porges has violated 
any law or the Code of Professional Responsibility; and, 
that Porges represents, among other things, he has not 
practiced before the Commission, as that term is 
defined hereinbelow in subparagraph 2(g), since 
October 1, 1973 and Porges covenants he will not 
practice before the Commission until this Order is 
issued; 


(b) that for a period of three years from date of this 
Order, Porges will only practice before the Commission 
under the supervision of an attorney, or attorneys, who 
has not been denied or have not been denied the 
privilege of practicing before the Commission; 


(c) each time Porges has a matter with the Com- 
mission during the three year period of supervision he 


undertakes to submit a sworn statement as follows: the 
name of the attorney who will be reviewing and super- 
vising that particular matter; that such attorney will 
continue the review and supervision until the matter 
has been finally completed; a statement of the super- 
vising attorney’s education, experience and _ back- 
ground; the nature of the relationship between Porges 
and the supervising attorney including such compensa- 
tion, if any, as will be paid to the supervising attorney 
with respect to each matter he will be supervising; 


(d) Porges covenants he will not undertake any 
practice before the Commission for a period of three 
years from the date of the Order, without having a 
reputable attorney experienced in the securities laws, 
who has not been denied the privilege of practicing 
before the Commission, supervising and reviewing 
such practice; 


(e) Porges undertakes to submit to the Commission an 
affidavit from each supervising attorney stating that 
such supervising attorney has undertaken the review 
and supervision of a particular engagement or engage- 
ments of Mr. Porges relating to the practice before the 
Commission, and, that he has read the sworn statement 
or statemenis submitted by Porges to the Commission 
as provided in subparagraph (c) above; 


(f) Porges will submit, prior to the issuance of this 
Order, certificates of good standing or similar 
documentation issued by the appropriate authority in 
each jurisdiction in which Porges is licensed to practice 
law, stating Porges is an attorney duly licensed in good 
standing in such jurisdiction; 


(g) practice of law before the Commission for the 
purposes of this Order is defined as (i) preparation and 
filing with the Commission on behalf of any persons of 
documents required under the Federal Securities Laws 
(Securities Act of 1933, Securities Exchange Act of 
1934, Trust Indenture Act of 1939, Investment 
Company Act of 1940, Investment Advisers Act of 1940, 
Public Utility Holding Company Act of 1935, all as 
amended, (ii) preparing or issuing written or oral legal 
opinions with respect to matters involving or relating to 
the Federal Securities Laws where such matters are not 
the subject of litigation pending or to be pending in any 
courts; (iii) appearing before the Commission on behalf 
of any person in any investigative or administrative 
proceeding, and (iv) consulting with the Commission or 
its Staff in connection with any of the foregoing. 


Accordingly, IT |S ORDERED that proceedings be, and 
they hereby are, instituted against Robert E. Porges, 
pursuant to Rule 2(e)(3) of the Commission’s Rules of 
Practice. 
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On August 18, 1977, the United States District Court for 
the Southern District of New York, in the above 
mentioned injunctive action, permanently enjoined 
Robert E. Porges from violating Sections 5(b), 7 and 
17(a) of the Securities Act of 1933, and Rules 408 and 
463 thereunder and Sections 10(b) and 13(a) of the 
Securities Exchange Act of 1934 and Rules 10b-5 and 
13a-13 thereunder. The defendant consented to the 
entry of the judgment without admitting or denying the 
allegations in the complaint. 


After consideration of the offer of settlement submitted 
by Robert E. Porges, the affidavits and other 
documents submitted in support thereof, and the 
injunction entered on August , 1977, the Com- 
mission finds that it is in the public interest to impose 
the sanctions specified in the offer of settlement. 


Accordingly, IT 1S ORDERED that: Robert E. Porges 
be, and he hereby is denied the privilege of appearing 
or practicing before the Commission for aperiod of 
three years from the date hereof, except insofar as he 
conducts such practice under the supervision of another 
attorney, who is not himself disqualified from appear- 
ing or practicing before the Commission (hereinafter 
sometimes referred to as the supervising attorney), in 
accordance with the following terms and conditions set 
forth in this Order. 


Each time respondent engages in practice before the 
Commission Porges shall submit a sworn statement 
containing the following: 


1. The name of the supervising attorney who is 
reviewing and supervising that particular matter; a 
statement of the supervising attorney’s education, 
background, and experience, the nature of the relation- 
ship between Porges and the supervising attorney in- 
cluding such compensation, if any, as will be paid to the 
supervising attorney with respect to each matter he will 
be supervising; an undertaking to submit for the review 
of the supervising attorney all written documents 
relating to the matter prepared by the respondent or 
with his assistance, advice or counsel, including 
opinion letters, offering circulars, prospectuses, filings 
with the Commission, including periodic reports, 
ownership reports, and proxy statements, question- 
naires, representation letters and communications 
relating to filings with the Commission; and, an under- 
taking to meet and consult frequently with the super- 
vising attorney concerning the matter; 


2. An affidavit from each supervising attorney stating 
that such supervising attorney has undertaken the 
review and supervision of a particular engagement or 
engagements of Mr. Porges relating to practice before 
the Commission, that he will use reasonable efforts to 
supervise respondent, including the review of all 
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written documents and will hold frequent meetings and 
consultations, and that he has read the sworn statement 
or statements submitted by Porges to the Commission 
as provided hereinabove in subparagraph 1, and 
believes them to be true and correct. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13976/September 21, 1977 


ACCOUNTING SERIES RELEASE NO. 227/ 
September 21, 1977 


Administrative Proceedings File No. 3-5287 
In the Matter of 

LAVENTHOL & HORWATH 

LOUIS GOLDFINE 


JEFFREY LIPSCHUTZ 
JACK E. KLEIN 


ORDER INSTITUTING PROCEEDINGS AND OPINION 
AND ORDER PURSUANT TO RULE 2(e) OF THE 
COMMISSION’S RULES OF PRACTICE 


Laventhol & Horwath (formerly Laventhol, Krekstein, 
Horwath and Horwath and hereinafter ‘‘Laventhol’’), a 
partnership engaged in the practice of accounting, has 
submitted an offer of settlement for the purpose of 
disposing of the issues raised under Rule 2(e)(1)' of the 
Commission’s Rules of Practice which concern Laven- 





‘ Rule 2(e) (1) provides the following: 


The Commission may deny temporarily or permanently, 
the privilege of appearing or practicing before it in any way 
to any person who is found by the Commission after notice 
of and the opportunity for hearing in the matter (i) not to 
possess the requisite qualifications to represent others, 
or (ii) to be lacking in character or integrity or to have 
engaged in unethical or improper professional conduct, or 
(iii) to have willfully violated, or willfully aided and abetted 
the violation of any provision of the federal securities 
laws (15 U.S.C. 77a to 80b-20), or the rules and regula- 
tions thereunder. 17 C.F.R. 200.2(e) (1) 





























thol’s right to appear and practice before the Commis- 
sion.2, The matters giving rise to these issues result 
from three distinct Commission investigations in the 
matters of Cosmopolitan Investors Funding Co. 
(‘‘Cosmopolitan’’), Western Properties Limited Part- 
nership (‘‘WPLP’’) and Co-Build Companies, Inc. 
(‘‘Co-Build’’). Each of these investigations has raised 
substantial questions with respect to Laventhol’s audits 
of the subject companies’ financial statements. 


The offer of settlement, which the Commission has de- 
termined to accept and which is described in detail 
below, reflects Laventhol’s agreement, without admit- 
ting or denying any of the statements or conclusions set 
forth herein, to the institution of this Rule 2(e) proceed- 
ing and the issuance of the order hereinafter set forth. 
The Commission’s conclusions as to the facts of these 
matters and its views on the relevant accounting and 
auditing matters are set forth in substantial detail 
below. 


COSMOPOLITAN INVESTORS FUNDING CO. 


The Commission previously instituted civil injunctive 
proceedings against Cosmopolitan and certain of its 
officers and directors by a Complaint which alleges, 
among other things, that Cosmopolitan’s consolidated 
financial statements for the years 1970 and 1971 were 
false and misleading due to the inclusion of inflated 
values for certain investments and the exclusion from 
the consolidated financial statements of a maijority- 
owned subsidiary of Cosmopolitan. 


The Commission’s investigation indicates that 
Cosmopolitan’s management concealed an illegal kick- 
back scheme by falsifying financial statements filed 
with the Commission and by failing to disclose material 
facts necessary to prevent financial statements filed 
with the Commission from being misleading. Our 
investigation indicates that the kick-back scheme was 
concealed by the overstatement of the value of two 
off-shore mutual fund investments included on the 
Cosmopolitan balance sheet as assets for the fiscal 
years 1970 and 1971. 


Laventhol reported on financial statements for the 1970 
and 1971 fiscal years which were included in the Annual 
Reports on Form 10-K filed with the Commission. In 
our view, Laventhol failed to recognize the implications 
of certain facts which came to its attention during the 





2The above captioned individual respondents are former 
partners of Laventhol whose conduct is called into question 
solely in regard to Laventhol’s audit of Co-Build. Each has 
submitted an offer of settlement, which the Commission 
has accepted, agreeing to the institution of these proceed- 
ings and the issuance of the order set forth below. 


course of the audit of the fiscal year 1970. We conclude 
that certain of these facts should have been disclosed in 
the financial statements, while others should have 
caused Laventhol to extend the scope of its audit. We 
believe that if Laventhol had extended the scope of its 
examination it might have discovered the kick-back 
scheme. For these reasons, we find that there were 
several material deficiencies in Laventhol’s audit of 
Cosmopolitan. 


BACKGROUND 


Cosmopolitan was incorporated in Pennsylvania as a 
financial holding company in January, 1968. On 
February 27, 1968, Cosmopolitan offered 1,000,000 
shares of its common stock to residents of the Common- 
wealth of Pennsylvania pursuant to an_ intrastate 
exemption from registration under the Securities Act of 
1933. As a result of this offering, the company received 
approximately $6,500,000. On May 1, 1969, Cosmo- 
politan filed a registration statement with the Com- 
mission pursuant to Section 12(g) of the Securities Ex- 
change Act of 1934. 


More than 33% of Cosmopolitan’s outstanding common 
stock was owned by Goldchip Funding Company 
(‘‘Goldchip’’). Goldchip was a Pennsylvania holding 
company, formed on August 28, 1967, and controlled by 
Robert J. Di Stefano (‘‘Di Stefano’’) and Robert R. 
Nelson (‘‘Nelson’’). Di Stefano was the President of 
Cosmopolitan from February 1, 1968 until his re- 
signation on December 27, 1970. Nelson, during the 
period of time Di Stefano was President, was Secretary 
and Treasurer. On May 19, 1971, Nelson became the 
President of the Cosmopolitan and remained in that 
position until September, 1973. 


During 1970, Cosmopolitan, through its subsidiaries, 
was primarily engaged in the fields of life insurance, 
corporate investments, automobile leasing, computer 
leasing and real estate. Of Cosmopolitan’s subsidiaries, 
only its life insurance subsidiary was a profitable entity. 
Cosmopolitan’s most unprofitable venture was its 
majority-owned subsidiary, Implex Corporation. 


Cosmpolitan’s financial condition deteriorated rapidly 
after its incorporation. In three years, Cosmopolitan’s 
net worth decreased from $5,078,053 to $1,661,370. 
Cosmopolitan presently has no paid employees, and 
there is no public market for its stock. 


THE 1970 FISCAL YEAR 


For the year ending December 31, 1970, Cosmopolitan 
reported assets of $3,652,564 and liabilities of 
$1,090,100 in a balance sheet filed with the Commission 
as part of its Annual Report on Form 10-K. Two 
investments valued at $147,500, which were reflected 
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on the balance sheet, were worthless. Moreover, 
certain officers of Cosmopolitan, who were also officers 
of the funds and their managing corporation, received 
substantial undisclosed payments for initiating the 
purchase of these investments. 


In March, 1970, Cosmopolitan purchased from 
D’Onofrio & Feeney, A.G., control of two off-shore 
mutual fund management companies for $210,000. 
The shares purchased were of little or no value, and the 
‘*investments’’ were made with the understanding that 
$85,000 of these funds would be deposited in secret 
Swiss bank accounts for the personal benefit of Di 
Stefano and Nelson. A Laventhol workpaper indicates 
that Di Stefano was Secretary and Director of the 
corporation which managed the mutual funds, and that 
Nelson was Director of one of the funds. Further, 
Albert Herbert (‘‘Herbert’’), a Director of Cosmo- 
politan, was also a Director of D’Onofrio & Feeney, 
A.G., and a Director of the corporation managing the 
funds. No disclosure was made in the financial state- 
ments of the relationship of certain of Cosmopolitan’s 
officers and directors to the corporations from which 
the investments were purchased. 


Another Laventhol workpaper contained the following 
comment: “See New York Times, Tuesday, February 9, 
1971, copy of article follows.’’ A copy of this article, 
found in the workpapers, described the indictment for 
bankruptcy fraud of D’Onofrio and James Feeney. The 
workpapers indicate that Laventhol knew that 
D’Onofrio was the President and a Director of the 
corporation managing the funds and that he was also a 
President of one fund and a Secretary of the other. The 
Laventhol partner in charge of the Cosmopolitan en- 





3D‘Onofrio & Feeney, A.G., a Swiss corporation, was con- 
trolled by Ramon D’Onofrio (“D’Onofrio”). D’Onofrio is 
a convicted stock manipulator now serving an 18 month 
prison sentence. From January, 1969 through mid-1972, he 
also controlled D’Onofrio, Feeney, Kirschbaum & Co., 
which was a financial consultant to Cosmopolitan. In 
March, 1973, D’Onofrio was indicted for perjury and secu- 
rities fraud in two separate cases in the Southern District 
of New York. He subsdquently fled the country and was 
declared a fugitive. He has since returned to the United 
States, and has pleaded guilty to several securities fraud 
indictments in the Southern District of New York. He 
has previously been the subject of Commission injunctive 
actions in the matters of Harwin Industries Inc., Everest 
Management Corp., Galco Leasing Systems, Inc., and 
Meridian Fast Foods Service Inc. 


*This investment was valued net of a $62,500 reserve on 
Cosmopolitan’s balance sheet, thus, arriving at the 
$147,500 figure. 
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gagement testified that they were very concerned about 
the article and that they notified Cosmopolitan 
management of the indictments; however, no dis- 
closure of the above information was made in the 
financial statements and no adequate audit steps were 
taken to determine the authenticity of the investment 
transaction. 


A review of Laventhol’s workpapers indicates that the 
auditors examined the two Cosmopolitan checks issued 
to D’Onofrio & Feeney, A.G. in payment for the cff- 
shore fund investments. The transmittal letter was 
signed by Di Stefano; the checks were signed by Nelson 
and bear the stamped endorsement of Herbert and 
another. We conclude that the endorsement of a 
director’ of Cosmopolitan on the above check should 
have alterted the auditors to the possibility of a conflict 
of interest and caused them to take audit steps in order 
to determine the true relationship of the participatns in 
this transaction. 


In addition, other documentation contained in the 
auditors’ workpapers supporting the investment was 
suspect. One document supporting a $35,000 invest- 
ment in one off-shore fund consisted only of a plain 
white sheet of paper containing no corporate seal and 
stating that ‘‘The holder of this Interim Certificate is 
entitled to . . . 10,000 shares... , registered in the 
name of D’Onofrio & Feeney, A.G., Zurich.’’ 
Documentation for the $175,000 investment consisted 
of ‘‘Bearer Certificates’’ Numbers 1 through 100, each 
printed for 100 shares, dated October 8, 1970, and 
signed by D’Onofrio as President-Vice President of the 
fund. Moreover, the workpapers indicate that the 
auditors were aware that one of the funds was in- 
corporated in Setpember, 1970, five months after 
Cosmopolitan’s purchase of its shares. 


The workpaper review by the Commission staff also 
indicates that Laventhol made several inquiries as to 
market values for these investments with no success. 
Laventhol apparently relied on a letter dated June 2, 
1971, on the letterhead of Cosmopolitan, signed by 
Nelson as Executive Vice President, which informed 
the auditors that as of December 31, 1970 the value of 
the two off-shore investments was $35,000 and 
$112,500 respectively. These were the values included 
in Cosmopolitan’s financial statements for both 1970 
and 1971. Laventhol’s workpapers indicate that they 
also relied upon an advertisement of international 
funds, appearing in the international edition of The 
Herald Tribune of January 7, 1971, giving net asset 
value quotations for the funds that these companies 
were supposed to manage. 


We conclude that material information contained in the 
workpapers, regarding the relationship between the 
officers of Cosmopolitan and the investments, was not 


























disclosed in the reports filed with the Commission for 
the 1970 and 1971 fiscal years. We believe that other 
information, such as the New York Times article, the 
endorsement of the check by Herbert, the date of in- 
corporation of the fund, and the documentation of the 
investments should have alerted the auditors to 
potential problems regarding the validity of the trans- 
action and caused them to exercise extraordinary care 
in performing their audit for the 1970 fiscal year. 


The investment transactions of Cosmopolitan, 
uncovered during the course of Laventhol’s examina- 
tion, involved management, and were unsupported 
transactions with no credible business purpose. During 
the audit, there must exist sufficient competent 
evidential matter to support transactions. In the 
absence of such support concerning the propriety of a 
transaction, the auditor has no means of completing his 
audit. As was the case here, such transactions may cast 
doubt upon the integrity of the entire audit. In this 
instance, Laventhol should have been aware that the 
transaction was not consummated on an arms-length 
basis. 


There were certain auditing procedures available to 
Laventhol which, if employed, may have revealed the 
true nature of the transaction. Laventho! could have 
confirmed the terms of the transaction with third 
parties and intermediaries and inquired as to whether 
there were any other documents or understandings. 
The entire internal controls system of the issuer might 
have been re-examined. The auditors should have con- 
sidered insisting upon an accounting from corporate 
management, where key individuals would detail the 
receipt and disposition of all funds which were directly 
or indirectly received from the company. If, after per- 
forming extended auditing procedures, the auditor has, 
nonetheless, failed to obtain competent evidential 
matter about a transaction, especially where manage- 
ment is involved, the auditor should qualify his opinion 
or express a disclaimer of opinion. In addition, all 
unsupported transactions should be promptly reported 
to the company’s board of directors and legal counsel. 
Especially where illegal or questionable acts are 
involved, if the auditors conclude that the board has 
failed to make an adequate response to the problem, 
consideration shouid be given to other alternatives 





5 See, e.g., In the Matter of Peat, Marwick, Mitchell & Co., 
Accounting Series Release No. 173 (1975). ‘‘While we be- 
lieve that primary responsibility rests with management and 
directors of public companies, where they refuse to resolicit 
shareholders under the circumstances [material adverse 
changes in unaudited financial statements contained in a 
proxy statement] we believe that independent accountants 
have a duty to notify the Commission.” 


WESTERN PROPERTIES LIMITED PARTNERSHIP 
1. BACKGROUND 


Doug Frank Development Corporation (‘‘DFDC’’) was 
a privately-held Phoenix, Arizona building contractor 
engaged predominantly in the construction of multi- 
family housing. In 1970, DFDC initiated a program of 
organizing public real estate limited partnerships for 
which it served as their general partner and general 
contractor. DFDC organized three such public limited 
partnerships between 1971 and 1974. These were DFD 
Equity Limited Partnership in 1971, Western 
Properties Limited Partnership (‘‘WPLP’’) in 1972 and 
DFD 1973 Limited Partnership in 1973. The most sig- 
nificant of these partnerships, as measured by the 
amount of the offering and the number of public 
investors, was WPLP. 


WPLP was organized in 1972 for the purpose of con- 
structing, owning and operating five garden apartment 
complexes in four western states. DFDC served as 
general partner and general contractor to WPLP. By a 
public offering declared effective by the Commission on 
November 30, 1972, and through the officers and 
directors of DFDC, WPLP sold 870 limited partnership 
units at $10,000 per unit to 140 investors. 


WPLP placed the funds raised from the 1972 public 
offering in its general bank account. In connection with 
each of its five construction projects, construction 
financing was arranged and a separate construction 
loan account was established. Each project was to be 
funded by a proportionate combination of equity and 
construction loan money. 


It was estimated in the WPLP prospectus that the five 
projects would cost approximately $34,392,000. As 
general partner to WPLP, DFDC was responsible for 
managing all of the affairs of the partnership, including 
the disbursement of partnership funds.® In its capacity 
as general contractor for WPLP, DFDC was charged 
with performing all responsibilities in the construction 
of the five apartment complexes. DFDC was to receive, 
as compensation for profit and overhead costs incurred 
as general contractor, no more than 10% of the actual 
costs and expenses of construction and development of 
the five projects, such fee to be reduced by any ad- 
ditional costs incurred to complete the projects in 
excess of $34,392,000. 


The Commission has obtained information, pursuant to 
a non-public investigation, which indicates that DFDC 
by participating in numerous questionable trans- 
actions, breached its fiduciary and contractual 





® WPLP had no employees. 
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responsibilities and engaged in a fraudulent course of 
business in regard to the management of WPLP and 
other limited partnerships. As part of this fraudulent 
course of conduct, DFDC misappropriated millions of 
dollars from WPLP and caused the preparation and 
filing with this Commission of false and misleading 
registration statements and reports on behalf of WPLP 
and others.’ 


On October 16, 1976, the Commission filed a Complaint 
seeking injunctive and ancillary relief against, inter 
alia, DFDC, WPLP, and the two principal officers of 
DFDC. All of the defendants consented to the entry of 
Judgments of Permanent Injunction enjoining them 
from further violations of the federal securities laws 
without admitting or denying the allegations in the 
Complaint. 


ll. The 1972 AUDITS 


The financial statements for the year ended December 
31, 1972 of DFDC and WPLP purported to reflect trans- 
actions of each entity through that date. As originally 
published, the balance sheet of DFDC reflected total 
assets of approximately $16.9 million including $14.1 
million under the caption ‘‘Costs and estimated 
earnings on uncompleted contracts.’’ A liability for 
construction loans was shown as $14.5 million. DFDC’s 
financial statements were originally prepared under the 
assumption that certain transactions were entered into 
by DFDC on its own behalf, rather than in its capacity 
as general partner of WPLP and other partnerships. 
These statements were subsequently revised to 
recognize that most of DFDC’s construction activities 
were being conducted on behalf of other entities. The 
revised balance sheet reflected assets of approximately 
$2,425,000 including $1,261,000 of construction in 
progress. It also reflected liabilities related to con- 
struction loans of $541,000. WPLP’s financial state- 
ments, prepared on acash basis, reflected $2.9 million 
of assets including ‘‘land’’ in the amount of $2.3 
million. 


In the latter part of 1972, and acting as agent for WPLP, 
DFDC entered into several transactions on behalf of 
WPLP. Principally these involved the adquisition of 





7As a result of these acts, WPLP was required to file a 
petition for arrangement on November 4, 1974 under 
Chapter X! of the Bankruptcy Act, from which it was dis- 
charged on April 15, 1975. Moreover, DFDC was required 
to cease business operations in or about October, 1974. 


8SEC v. Doug Frank Development Corp., Civil No. 76-1900 


(D.D.C., filed October 16, 1976). Laventhol was not named 
as a defendant in this proceeding. 
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real estate for each of the WPLP projects and, in 
December, 1972, the deeding over of such parcels to 
WPLP. In addition, DFDC arranged a separate con- 
struction loan for each of the WPLP projects in the 
name of the partnerships during this time, and 
separately arranged a general bank account for WPLP 
into which the proceeds from the WPLP offering were 
placed. 


On December 29, 1972, DFDC caused WPLP to issue a 
check in the amount of $800,000 to it. WPLP’s check 
register contained an entry which inaccurately stated 
that the transfer of these funds was a payment to 
reimburse DFDC for expenses incurred in the 
aquisition of land for WPLP. In fact, DFDC was not 
entitled to take the $800,000 since the transfer was not 
for reimbursement of DFDC expenses and DFDC used 
the majority of the money to pay the expenses of other 
of its limited partnerships and its own corporate 
expenses. 


In addition to the $800,000 misappropriated, DFDC 
diverted other funds from WPLP in 1972. DFDC had 
acquired approximately 35 acres of land in Colorado 
with a view to conveying approximately 20 of such acres 
to WPLP for the construction of one of its projects. 
Although WPLP received fee title to the 20 acres from 
DFDC, it became obligated on the full purchase price of 
the 35 acres to its construction lender. Thus, the con- 
struction loan proceeds drawn down in WPLP’s name in 
1972 in connection with the purchase of the Colorado 
property exceeded the cost of the WPLP held land by 
approximately $267,000. DFDC improperly retained 
this money which became a WPLP liability. Moreover, 
DFDC drew down approximately $225,000 of advances 
from WPLP construction loan accounts prior to year end 
1972 in connection with certain WPLP construction 
costs. These draw downs were incorrectly recorded as 
DFDC transactions. 


As a result of the above transactions, WPLP was liable 
on approximately $2,750,000 of construction loans at 
December 31, 1972, of which only $1,470,000 was 
refiected on its balance sheet. The unreported 
$1,280,000 difference was composed of WPLP advances 
of $800,000 and $267,000 to DFDC as well as 
approximately $213,000 of construction loan advances 
taken by DFDC.° In regard to these items, $1,067,000 
should have been described as an advance to DFDC on 
the WPLP 1972 balance sheet and should have been 
treated as a WPLP receivable, and the $213,000 should 
have been treated as additional real estate costs on the 
WPLP balance sheet. Similarly, the balance sheet of 
DFDC should have reflected the $1,067,000 as an 





® The $213,000 figure represents a netted amount from the 
$225,000 of construction advances. 


























advance from WPLP and appropriate disclosure of the 
circumstances underlying these transactions should 
have been made on both the DFDC and WPLP balance 
sheets. 


Laventhol prepared unqualified reports on the financial 
statements of DFDC and WPLP for the years ended 
December 31, 1972 and 1973. In its audits of WPLP and 
DFDC for the year ended December 31, 1972, which 
were conducted by the same persons, the auditing 
procedures employed by Laventhol did not deal 
effectively with these transactions. In examining the 
$800,000 transaction, Laventhol primarily relied upon 
the check register explanation which stated that it was a 
partial payment for WPLP property.'® In addition, 
Laventhol requested and received the oral representa- 
tion of a DFDC officer that these funds would be used 
by DFDC to reduce the outstanding balances of WPLP 
construction loans. Finally, Laventhol relied upon a 
client prepared schedule which indicated that the 
proper accounting treatment for this payment was to 
subtract it from the year end total construction loan 
balance in arriving at a construction loan liability item. 
No other audit procedures were utilized to confirm the 
propriety of this $800,000 payment. 


Laventhol should have known that the above audit 
procedures were inadequate and that the circumstances 
suggested an extension of their auditing procedures. 
The explanation received by Laventhol with respect to 
the $800,000 payment was inconsistent with the written 
agreements between WPLP and DFDC and the 
financing arrangements for the WPLP properties. 
Laventhol failed to include in its permanent file certain 
of these important documents and as part of its basic 
auditing procedures, the firm should have compiled 
and reviewed these documents. As a direct result of 
this failure, Laventhol auditors were unable to 
recognize the inaccuracy of the written and oral ex- 
planations provided to them in this regard. 


Furthermore, while concurrently auditing DFDC, the 
same Laventhol audit team prepared a schedule detail- 
ing the transfer of portions of the $800,000 out of 
DFDC’s bank account from December 29, 1972 to 
January 5, 1973. This schedule, prepared two days 
before Laventhol completed its field work on the WPLP 
1972 audit, clearly disclosed that DFDC had used 
$457,000 of the $800,000 for the benefit of its various 
other related limited partnerships as well as for the 
benefit of itself. None of the $800,000 was disbursed by 
DFDC to repay WPLP construction lenders or for any 





1°The check register submittted by DFDC to the Commis- 
sion staff in connection with its investigation was altered 
subsequent to Laventhol’s audit review to omit this ex- 
planation. 


other WPLP purpose, as was represented to Laventhol 
auditors. No inquiry whatsoever was made by Laven- 
thol as to why these payments did not conform to the 
explanations provided to them, although an inquiry into 
these matters would have disclosed the nature of the 
transaction."' 


The failure to disclose that WPLP had advanced 
$1,067,000 by the end of 1972 to DFDC was a material 
omission since DFDC had used the majority of the 
funds for purposes unrelated to WPLP and had thereby 
breached its fiduciary duty to the partnership as well as 
violated its undertaking in the WPLP prospectus. 
Moreover, the recoverability of these advances by 
WPLP was highly dependent on DFDC’s ability to fulfill 
its obligations for completing the WPLP projects. The 
fact that DFDC was relying on WPLP as its principal 
source of funds to meet its commitments to investor 
partnerships other than WPLP, and for its own 
purposes, should have raised serious questions as to 
whether the WPLP projects would ever be completed 
or, if they were, whether such completion might result 
in significant losses to DFDC for costs in excess of 
original estimates. 


Although the 1972 audits of WPLP and DFDC were 
conducted at about the same time, Laventhol focused 
its attention first on WPLP investors. At the time the 
audit work was being performed, the ‘‘records’’ of 
WPLP consisted of little more than a checkbook. Most 
of the transactions which were alleged to relate to 
WPLP were recorded on the books of DFDC, or not at 
all. In their audits of the land and construction loan 
accounts, Laventhol relied heavily on confirmations 
from lending banks and examination of escrow agree- 
ments and related documents. This reliance, and the 
fact that the audit of DFDC was substantially 
incomplete, led them to overlook or misunderstand 
many of these transactions. 


Separate accounts for costs related to each real estate 
project were maintained by DFDC. In connection with 
the 1972 audit, Laventhol attempted to verify the land 
costs and construction loan balances attributable to the 
five WPLP projects by reference to loan closing state- 
ments and similar agreements. For two of these 
projects they did obtain copies of the loan closing 
papers. In connection with the other three, Laventhol 
sent confirmation inquiries to the construction lender 
but, failing to obtain a prompt reply, instead relied on 
copies of sales contracts to substantiate costs for two of 
the projects. Subsequently, a telephcne call to the 
construction lender elicited the purchase price of the 





1! The failure to make such an inquiry is inexplicable in 
view of the fact that the Laventhol staff auditing both 
DFDC and WPLP were identical. 
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land on the fifth project but Laventhol was unable to 
confirm the loan balances. 


The Laventho! auditors conceded that the two land 
sales contracts used by them may not even have been 
final copies. Moreover, in relying on the sales contracts 
and loan closing papers which only indicated the sales 
price of the land, Laventhol failed to discover borrow- 
ings from the construction lender for purposes other 
than the purchase of land. 


As a result of these auditing deficiencies, Laventhol 
was able to confirm only $2,271,244 of WPLP’s total 
construction loan liabilities of $2,768,773 at December 
31, 1972. Laventhol then offset the $800,000 payment 
by WPLP to DFDC, as described previously, against 
the $2,271,244 and thereby arrived at the incorrect 
amount of $1,471,244 as WPLP’s construction loan 
liability. 


Concurrent with its audit of WPLP, Laventhol was 
auditing DFDC for the year ended December 31, 1972. 
During this audit period, DFDC served as the agent for 
WPLP pursuant to the Construction Agreement and 
Assignemtn and Assumption Agreements executed 
between them. Laventho!l was not aware of the 
existence of the Assignment and Assumption 
Agreements and mistakenly believed that, in all trans- 
actions involving these two entities, DFDC was acting 
in the capacity of a principal. Thus, Laventhol 
erroneously believed that all such transactions should 
be reflected on DFDC’s financials until that company 
had transferred the underlying assets to WPLP upon 
completion of construction. 


The effect of this misunderstanding was to overstate 
DFDC’s assets and liabilities and to understate WPLP’s 
assets and liabilities for the period ended December 31, 
1972. Certain WPLP assets were mistakenly reflected 
on the DFDC balance sheet as ‘‘Cost and Estimated 
Earnings on uncompleted contracts’’ and certain WPLP 
liabilities were improperly shown on the DFDC balance 
sheet as ‘‘Construction Advances.’’ 


The audit of DFDC for the year ended December 31, 
1972 perpetuated the errors committed in the con- 
current WPLP examination. In this regard, the DFDC 
financials failed to reflect that it had diverted 
$1,067,000 from WPLP. Further, certain transactions 
which should have been reflected on WPLP’s financials 
were instead shown on DFDC’s statement, and other 
transactions of WPLP were not reflected on the 
financial statements of either entity. 


Laventhol maintains that it learned, for the first time in 
October, 1973, of the agency relationship between 
DFDC and WPLP. On the basis of this new information, 
Laventhol caused the DFDC 1972 financial statements 
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to be restated to reflect this information. However, 
there was a failure to correct any of the other material 
errors in the financial statements, as set forth 
previously, with the exception of the inclusion of a note 
to the balance sheet which indicated DFDC’s 
contingent liabilities. 


Since Laventhol was performing concurrent audits of 
WPLP and DFDC, they should have but did not cause 
the WPLP 1972 financial statements to be restated at 
the same time because the new information obtained by 
Laventhol had a material impact upon WPLP’s 
financials. 


ill. THE 1973 AUDITS 


The 1973 financial statements of WPLP included, for 
comparative purposes, the December 31, 1972 figures. 
As previously discussed, the 1972 figures were inac- 
curate and by their inclusion rendered the 1973 
financials inaccurate. Laventhol provided an unquali- 
fied report on the 1973 WPLP balance sheet which 
represented that it presented fairly the assets and 
liabilities of WWPLP on a cash basis, which basis was 
consistent with that of the preceding year. 


Laventhol should have known that these representa- 
tions were incorrect at the time of the preparation of the 
firm’s report on the WPLP 1973 financials. Whereas 
the WPLP 1972 financials were prepared on the basis 
that DFDC was the principal in connection with trans- 
actions involving WPLP, the WPLP 1973 statements 
were prepared with the knowledge allegedly obtained 
in October 1973 that DFDC was the agent and not the 
principal in regard to all related transactions. Laventhol 
staff conceded that they used different accounting prin- 
ciples to reflect these two situations. Moreover, the 
WPLP 1973 financials were not prepared on a cash 
basis as stated in the financials since both the assets, 
contained in the caption ‘‘Construction in progress’’ 
and the liabilities, within the caption ‘‘Construction 
loans’’, included approximately $2.8 million of accounts 
payable carried on the books of DFDC on WPLP’s 
behalf. This modification of the supposedly cash basis 
financials of WPLP was not adequately disclosed. 


During the course of 1973, DFDC continued to divert 
funds from WPLP in significant amounts. The WPLP 
1973 balance sheet failed to disclose these diversions 
which, by year end 1973, were in excess of $2 million. 
Despite knowing, by virtue of conducting a concurrent 
audit of DFDC, that DFDC had improperly utilized 
these WPLP funds, Laventho!l did not insist upon 
separate and identifiable treatment of those sums on 
WPLP’s balance sheet. Instead, these sums were 
reflected as part of the captioned items ‘‘Construction 
in progress’’ and ‘‘Buildings and equipment.’’ It is 





























apparent that Laventhol failed to recognize the 
significance of DFDC’s continued dependence on 
WPLP’s funds and the related implications regarding 
DFDC’s ability to either repay these advances or to 
fulfill its obligation to complete construction of the 
WPLP projects. 


With respect to the diversions of WPLP funds by 
DFDC, DFDC’s 1973 balance sheet included a line item 
entitled ‘‘Billings in excess of costs and estimated 
earnings on uncompleted contracts (Note 7)’’ in the 
amount of $2,104,966.'2 Note 7 described the derivation 
of this amount as follows: 


Billings on uncompleted contracts $25,132,330 
Less: costs on uncompleted 

contracts of $20,859,000 and 

estimated earnings thereon of 

$2,168,364 ___23,027,364 


$ 2,104,966 


The item ‘‘Billings on uncompleted contracts’’ includes 
the following: 


Construction ad- 
vances from lending 
agencies $16,171,085 
Interest adjustments 

through construction 


loans 160,242 $16,331 ,327 

Due to subcontractors 2,779,532 

Funds derived from 

equity investments by 

partners of WPLP 6,098,000 

Items disbursed direct 

by partnership ( 76,529) _ 6,021,471 
$25,132,330 


While this presentation does disclose that over $6 
million of wplp funds are included in ‘‘Billings’’, it does 
not clearly indicate that the entire $2.1 million balance 
is owed to WPLP at the balance sheet date. Such 
disclosure does little to enlighten the reader as to 
DFDC’s potential problems in meeting its obligations to 
the partnership and indeed obscures the fact that 





12 This caption is recognized in the accounting literature. 
See American Institute of Certified Public Accountants 
Industry Audit Guide, Construction Contractors at 66, 70 
(1965). 


DFDC had used partnership funds for purposes un- 
related to partnership business in breach of its fiduciary 
responsibilities as general partner of WPLP. 


IV. CONCLUSION 


The Commission has previously addressed the audit 
considerations inherent in having a thorough familiarity 
with the transactions being audited.'? We have also had 
occasion to emphasize the exceptional skepticism 
necessary on the part of the auditor in examining and 
evaluating transactions between closely related 
entities.'4 


It is obvious that from the inception of their work 
Laventhol did not clearly understand the nature of 
DFDC’s relationship to WPLP. This in turn appears to 
have contributed to their failure to obtain sufficient 
competent evidential matter. In neglecting to read and 
properly evaluate certain underlying documents which 
defined the business dealings of the two entities, 
Laventhol failed to recognize the significance of the 
relationship between DFDC and WPLP, and thereby 
failed to scrutinize transactions with the extraordinary 
care required under the circumstances. Finally, there 
was a failure on the part of Laventhol to remain 
cognizant of the bases on which the statements were 
prepared. 


CO-BUILD COMPANIES, INC. 


The matters discussed below result from a non-public 
investigation into the affairs and financial reporting of 
Co-Build Companies Inc. (‘‘Co-Build’’). The Commis- 
sion’s investigation indicates that Laventhol did not 





13 See e.g., In the Matter of Peat, Marwick, Mitchell & Co., 
Accounting Series Release No. 173 (1975), where the 
auditors were cautioned concerning ‘‘special circumstances” 
of a particular audit when “they were not sufficiently 
familiar with the business contract to assess the repre- 
sentations of management.”’ 


14 See, e.g., Touche Ross & Company, Accounting Series 
Release No. 153 (1974). The auditing profession’s author- 
itative literature has also emphasized this point for many 
years. Statement on Auditing Standards No. 1, Section 
150.05, states that: ‘“Armslength transactions with outside 
parties are usually subjected to less detailed scrutiny than 
intercompany transactions . . . where the same degree of 
disinterested dealing cannot be assume.’’ See a/so Statement 
on Auditing Standards No. 6, adopted in July, 1975 and 
Statement on Auditing Procedures No. 33, adopted in 
December, 1963. 
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fulfill its responsibilities in the manner required by the 
standards of the profession in connection with certain 
audits of Co-Build’s financial statements. 


The Commission’s investigation indicates that Co- 
Build’s management engaged in acalculated scheme to 
falsely represent the true financial condition of 
Co-Build and deceive Laventhol and the public through 
the issuance of fraudulent financial statements. This 
was accomplished largely through the formation of a 
purportedly non-affiliated construction corporation 
which falsely understated billings to Co-Build for the 
construction of houses, thereby enabling Co-Build to 
report inflated earnings, and through the failure to 
report losses incurred in three subsidiaries by selling 
the subsidiaries in a sham transaction. 


Laventhol certified financial statements included in two 
registration statements, and financial statements for 
three reporting periods included in the Annual Report 
on Form 10-K. In addition, two partners of Laventhol 
aided in the drafting of certain material disclosures 
contained in a registration statement and made certain 
representations concerning these disclosures to the 
Securities and Exchange Commission. 


We conclude that the respondents improperly 
represented that their examination was conducted in 
accordance with generally accepted auditing standards 
and that financial statements of Co-Build were 
prepared in conformity with generally accepted 
accounting principles. In our view, the respondents 
failed to obtain sufficient competent evidential matter 
in order to provide a basis for their opinion, including 
ignoring or failing to adequately pursue significant 
facts which came to their attention. 


We conclude, that Laventhol, by and through Louis 
Goldfine (‘‘Goldfine’’) and Jeffrey |. Lipschutz (‘‘Lip- 
schutz’’), two partners who were at this time 
responsible for the Co-Build audits, was involved in the 
filing of the January 25, 1972 prospectus which 
contained untrue and misleading statements. Further, 
certain of these respondents failed to take appropriate 
steps to prevent reliance by the public on audited 
financial statements which they learned, during the 
subsequent audit, were false. 


BACKGROUND 


Co-Build is a U.S. Virgin Island corporation with its 
principal offices at Estate Tu Tu, St. Thomas, Virgin 
Islands. Its principal business activities involved the 
development, construction and sale of low and 
moderate income housing. On December 16, 1969, Co- 
Build offered 466,666 shares of common stock to the 
public at $15.00 per share via a prospectus filed with 
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the Commission. After the public offering, Co-Build 
began expanding its operations through acquisitions of 
other companies and the acquisition of land for 
additional development. This was all done pursuant to 
management’s plan to build a self-sufficient company 
where all phases of building, financing, and supply 
would be integrated among subsidiaries with Co-Build 
as the holding company. On January 25, 1972, Co-Build 
and several of its officers and directors offered the 
public 712,500 shares of common stock at $12.625 per 
share. The company’s proceeds from the offering were 
to be used for land development, bank borrowings, and 
general corporate purposes. 


Laventhol was the independent auditor for Co-Build for 
the fiscal years 1970 through 1972, and reported on 
financial statements that appeared in the December 16, 
1969 and the January 25, 1972 registration statements. 


In 1973, another public company concluded a successful 
tender offer for approximately 45% of Co-Build’s out- 
standing common stock and, via a proxy agreement 
with the President of Co-Build, gained control of over 
50% of Co-Build’s common stock. After the change in 
control, the new management terminated Laventhol in 
August, 1973 and retained two accounting firms to 
conduct a joint audit. After almost a year of work, a 
qualified balance sheet report for April 30, 1973 was 
issued on June 28, 1974. The net worth of the company, 
which was reported to be approximately $20,000,000 as 
of April 30, 1972, was now reported to be approximately 
$600,000 as of April 30, 1973. 


The Commission’s investigation addressed the adutis 
for the fiscal years ending April 30, 1970, 1971, and 
1972 and disclosures contained in the January 25, 1972 
prospectus. The investigation indicates that the 1970 
fiscal year’s income was misstated by the inclusion of 
income from a sham sale of real estate. In the 1971 
fiscal year, income was misstated by falsely 
understating construction costs charged against 
income. 


The 1972 fiscal year’s income was misstated by the 
inclusion of income from sham sales of real estate and 
by the false elimination from the consolidated financial 
statements of losses from three subsidiaries sold in two 
sham transactions. 


Ken Klein Inc. 


Kenneth Klein (‘‘K. Klein’’), a former officer of 
Co-Build, formed Ken Klein, Inc. (‘‘KKI’’) to act as 
Co-Build’s general contractor in 1966. The business 
reason for the formation of KKI as an entity separate 
from Co-Build was that under the Virgin Islands 
Industrial Incentive Program a company could receive a 




















tax benefit provided at least 75% of the work force were 
Islanders. Since most construction personnel were not 
Islanders, KKI was formed in order to employ such 
personnel, thereby enabling Co-Build to eliminate from 
its work force employees which would prevent the 
company from qualifying for the tax benefit. 


After Co-Build went public on December 16, 1969, its 
management began to use KKI to inflate the income 
reported in Co-Build’s financial statements. This mis- 
statement of income occurred because KKI billed 
Co-Build for amounts which were substantially less 
than the actual costs KKI incurred in the construction 
of Co-Build projects. Co-Build advanced funds to pay 
KKI’s actual costs, recording these advances, to the 
extent they exceeded the understated billings from 
KKI, as a receivable from the contractor. 


Co-Build’s balance sheets indicate that the receivable 
from KKI equalled $1,665,496 in fiscal year 1970, 
$3,418,823 in fiscal year 1971, and $263,979 in fiscal 
year 1972. Our investigation indicates that this 
receivable consisted of costs which in large part should 
have been charged by Co-Build against income. 


Co-Build’s control of KKI is evidence by the following: 
KKI’s only customer was Co-Build; KKI was insolvent 
and could not have continued to operate without monies 
advanced by Co-Build; Co-Build personnel prepared 
KKI invoices billing Co-Build for construction costs; 
these billings were for amounts less than actual costs 
incurred by KKI.and were used as a device to overstate 
Co-Build’s income after the company went public in 
1969; these billings were, at times, prepared when 
KKI’s books had not been posted with current 
information; Co-Build personnel prepared KKI’s 
payroll and advanced monies on a weekly basis to pay 
KKI employees; Co-Build purchased inventory for 
KKI; KKI’s bookkeeper maintained the books of one of 
Co-Build’s subsidiaries; KKI personnel managed that 
subsidiary; KKI utilized Co-Build’s buildings without 
paying rent; and Co-Build sold KK! houses which were 
used to house KK! employees and, except for an initial 
payment, these houses were not paid for. We believe 
that these facts establish that KKI was an affiliate of 
Co-Build as defined by Regulation S-X, Rule 1.02 ‘Sand, 
as discussed below, Laventhol knew almost all of such 
facts and should have known the remainder. 





15 Regulation S-X, Rule 1.02. Definition of Terms Used 
In Regulation S-X. 


(b) Affiliate—An ‘affiliate’ of, or a person ‘‘affiliated’’ 
with, a specific person is a person that directly, or in- 
directly through one or more intermediaries, controls, or 
is controlled by, or is under commen control with, the 
person specified. 


The 1970 Fiscal Year 


Co-Build, for the fiscal year ending April 30, 1970, 
reported net income of $1,761,218 in financial 
statements included in an Annual Report on Foprm 
10-K filed with the Commission. The 1970 fiscal year 
financial statements, in our opinion, materially 
misstate income because of the inclusion of about 
$430,712 resulting from a sham sale of real estate. 


This transaction, which was consummated on the iast 
day of the fiscal year (April 30, 1970), consisted of the 
purchase by K. Klein, personally, of 10.14 acres of 
property from Co-Build for $1,400,000. K. Klein 
purportedly intended to develop a shopping center on 
this property. The terms of the sale called for a 
$100,000 down payment, with the $1,300,000 balance to 
be paid in fice annual installments. Our investigation 
indicates that the down payment was not paid; instead, 
a bill purportedly owed to KKI (and not K. Klein) by 
Co-Build for contracting work performed by KKI was 
reduced by the amount of the down payment. 


Having determined that KKI was totally dominated by 
Co-Build, and that the appearance of independence 
between the two entities was illusory, we conclude that 
this transaction was a sham entered into for the 
purpose of generating revenues. However, even if the 
sale of the shopping center were to be judged solely on 
its commercial attributes, we have found that it did not 
comply with either generally accepted accounting 
principles'6 or existing Commission requirements'7 





1© Accounting Research Bulletin No. 43, Chapter 1A, 
Paragraph 1, Rules Adopted by Membership, states in 
part that: 


Profit is deemed to be realized when a sale in the ordinary 
course of business is effected, unless the circumstances 
are such that the collection of the sale price is not reason- 
ably assured. 


‘7 Accounting Series Release No. 95 sets forth nine examples 
of circumstances which raise a question as to the pro- 
priety of current recognition of profit. The following four 
examples apply to this transaction: 

“1. Evidence of financial weakness of the purchaser. 


4. Retention of effective control of the property by the 
seller. 


6 Simultaneous sale and repurchase by the same or affili- 
ated interests. 


7. Concurrent ioans to purchasers.” 
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because the purchaser did not have sufficient economic 
interest in the property to justify the current 
recognition of the sale. Co-Build retained an economic 
interest in, and physical control over, the property, and 
there was substantial doubt as to the financial strength 
of the purchaser. 


The purpose of obtaining a down payment is to ensure 
that the purchaser has an economic interest in the 
property purchased and, thereby, an incentive to fulfill 
his part of the contract. From an accounting per- 
spective, the down payment reduces the uncertainty 
that the sales price will not be collected, enabling the 
profit from the transaction to be realized prior to the 
receipt of all amounts owed. We conclude that the 
manner in which the down payment was made (by 
reducing amounts invoiced to Co-Build by KK!) did not 
enable K. Klein to obtain the prerequisite economic 
interest in the property. This results logically from the 
fact that KKI owed Co-Build in excess of $1.6 million at 
the end of fiscal year 1970. Consequently, Co-Build in 
substance financed the down payment. Our review of 
the Laventhol work-papers reveals that the auditors 
focused on the form of the transaction rather than its 
substance. 


Laventhol obtained a confirmation of the amounts owed 
to Co-Build by KKI, but failed to determine that the 
KKI bill, which was allegedly adjusted, represented the 
correct amount. In addition, they failed to recognize 
that the amounts lent by Co-Build to KKI constituted 
the subsidization of the down payment by Co-Build. 


Laventhol knew that the land sold to KK/ was occupied 
by Co-Build buildings and that these buildings 
continued to be occupied by Co-Build rent free. We 
conclude that management’s representations to the 
auditors that this land was to be developed as a shop- 
ping center and that the buildings were removable did 
not alter the fact that Co-Build, subsequent to the sale, 
retained a continuing economic interest in, and sub- 
stantial control over, the property by virtue of the 
location of the buildings and the business relationship 
between Co-Build and KKI. Further, our review of the 
work-papers indicates that no inquiry was made into 
the effect of discontinuing the use of these buildings on 
Co-Build’s operations. 


In addition, Laventhol failed to perform adequate tests 
of the solvency of the purchaser. The auditors knew 
that KKI, a company wholly owned by K. Klein, owed 
Co-Build substantial amounts of money. We conclude 
that this fact alone should have caused the auditors to 
obtain current financial statements of K. Klein in order 
to determine his ability to fulfill the sales contract. 
Finally, we believe that the fact that this transaction 
involved a former officer, that it represented 24% of 
reported net income and that it was consummated on 
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the last day of the fiscal year should have alterted the 
auditors and caused them to be more skeptical in 
analyzing the transaction. 


The 1971 Fiscal Year 


Co-Build reported in its financial statements, contained 
in an Annual Report on Form 10-K filed with the 
Securities and Exchange Commission for fiscal year 
1971, net income of $1,634,698. We conclude that this 
figure was materially overstated as a result of KKI’s 
underbilling of construction costs to Co-Build and the 
improper capitalization of certain other costs. 


A. Audit of the Accounting Records of Co-Build 


Our investigation indicates that Co-Build recognized 
income as its houses were constructed using a 
percentage of completion method. Co-Build employed 
a standard cost sheet which set forth the estimated 
cost of completing each stage of a house. KKI billed 
Co-Build as each stage was completed based on the 
amounts set forth in this standard cost sheet. At year, 
end, a percentage was computed consisting of the 
ratio of standard labor cost for the stages physically 
completed to the total standard labor cost of 
constructing a house. This percent was multiplied by 
the contract sales price to establish earned revenue.'® 


Costs charged against the earned revenue computed 
above were based on the standard cost of the stage 
completed. The Commission’s investigation indicates 
that Co-Build’s management falsified the standard 
cost sheets so that they reflected an unrealistically low 
cost to construct a house. This enabled Co-Build’s 
management to recognize more income than was 
proper in its audited financial statements filed with the 
Commission. 


Laventhol conducted a review of Co-Build’s internal 
controls and, on August 19, 1970, reported that the 
controls were seriously deficient in many respects. To 
remedy the situation, Laventhol’s Management Ad- 
visory Services Department recommended that the 
company institute various changes in existing 
procedures, including the establishment of a cost 
accounting system. The establishment of such a 





18This method uses the following formula to compute 
earned revenue: 
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system would have permitted the auditors to 
determine the accuracy of the standard cost worksheet 
which, under the existing system, was a complicated 
and difficult task. 


Our review of the Laventhol workpapers indicates that 
their audit was deficient in that no adequate test was 
performed of the standard cost sheets to insure they 
represented a realistic cost of constructing a house. 
The percentage of completion figure used to compute 
income and the cost charged to income were both 
affected by the accuracy of the standard cost sheet, 
and, for this reason, the failure of the auditors to test 
these costs was a critical audit defect. The auditors, 
instead, tested the standard costs to the KKI billings. 
This test was apparently predicated on the assumption 
that KKI was an independent contractor and on 
management’s representation that KK! had agreed to 
bill Co-Build based on the standard cost sheet. As is 
discussed more fully below, the auditors had reason to 
know at this time that KKI was not independent and 
that KKI billings did not reflect the actual cost of 
construction. 


In addition, the auditors knew during the fiscal 1971 
audit that Co-Build was preparing the KKI billings. 
We do not understand how, given this knowledge, the 
auditors could have placed any reliance on these bills 
as representing the proper charges without auditing 
the underlying accounting data supporting their 
propriety. We further conclude that the auditors: had 
reason to know, based on their special review of KKI 
(see below), that these billings were incorrect. 


B. Special Review of KKI’s Books 


Laventhol conducted a review of KKI’s books during 
the 1971 audit. This review indicates that, for the 1971 
fiscal year KKI billed Co-Build for $1,295,564 less in 
total cost than it had incurred on Co-Build projects. 
We believe that this evidence of significant under- 
billing by KKI should have alerted the auditors to the 
fact that the standard cost sheet, which provided the 
basis both for the billings and for the expense charged 
against Co-Build income, were incorrect.'? 


During the fiscal 1971 audit, Laventhol became con- 
cerned over the size ($3,418,823) of the receivable 
from KKI. Several memoranda written by the audit 
staff questioned the independence and solvency of 
KKI and the adequacy of the financial statement 





19The Commission believes that an auditor cannot ignore 
the implications of information obtained in the course of 
an audit, even when the information obtained may not be 
relevant to the specific audit procedures being performed. 


disclosure regarding the dependcy of KKI on 
Co-Build. Regarding independence, and audit 
manager wrote: 


1. ‘‘COB (Co-Build) is the only customer of KKI.’’ 
2. ‘‘KKI uses certain of COB’s facilities, 


space, warehouse space, equipment, 
charge.”’ 


i.e., office 
etc., at no 


3. ‘‘KKI’s records at 4/30/71 were in the custody 
and the responsibility of [deleted], the controller of 
Co-Build. 


4. ‘‘COB prepares KKI’s payroll, 
tion.”’ 


labor distribu- 


5. ‘‘...prior to KKI’s bookkeeper leaving in 
February 1971, she maintained the books of Caribbean 
Pacific Ltd. (a subsidiary of COB). Ken Klein 
personally assists in the management of Caribbean 
Pacific Ltd.’’ 


6. ‘‘Due to the fact that COB is KKI’s only customer 
and that COB provides working capital and other 
services and facilities needed to operate KKI it 
appears that KKI’s existence is only maintained so 
that COB may participate in the VI Tax subsidy 
program.’’ 


Regarding solvency he wrote: 


1. ‘*... it would appear that certain losses 
sustained by KKI as a result of underbillings of labor 
should be borne by COB.”’ 


‘‘Under the arrangements between KKI and COB, 
KKI has received advances from COB, as needed. 
These advances have enabled KKI to continue their 
operations. 


3. ‘‘Based on information available, it appears that 
KKI had losses of $561,968 and $1,560,614 for 1969 
and 1970... ”’ 


Regarding disclosure, an audit supervisor states in a 
memorandum to Lipschutz, the practice partner: ‘‘It is 
my opinion that the inventory is the only tangible asset 
held by Ken Klein Inc. Since Ken Klein Inc. is solely 
dependent on WIE (Co-Build) should any disclosure be 
made in a report.’’ 


Our investigation indicates that concern over the KKI 
receivables resulted in a meeting in which Louis 
Goldfine, Lipschutz, several members of the audit 
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staff, and two national 
participated. 7° 


partners of Laventhol 


C. The Mortgage/Inventory Repurchase Transaction 


We believe that Co-Build, in order to prevent Leven- 
thol from disclaiming an opinion on the financial 
statements, entered into a series of transactions for 
the purpose of reducing the receivable from KKI. 
First, Co-Build purchased the KKI materials inventory 
for $1,212,770 net of liabilities. Second, a note from 
Co-Build held by Sidney Kessler (‘‘Kessler’’)?' 
secured by a mortgage on Co-Build property, was 
assumed by KKI and guaranteed by K. Klein 
personally2? Kessler, thereafter, released all of 
Co-Build’s property from the mortgage which secured 
the note assumed by KK]; in doing so, he realized that 
his action essentially rendered worthless the 
receivable then due him from KKI. Co-Build was 
given the right to offset the receivable from KKI 
against the mortgage payable ($2,118,035). On 
January 10, 1972, in contemplation of the second stock 
offering, this right was exercised at the insistence of 
the underwriters with the result that the receivable 
was further reduced to about $263,979. Because of 
these two events, i.e., the repurchase of the inventory 
and the assumption of the mortgage by KKI, Laven- 
thol concluded that the receivable was collectible and 
that an unqualified opinion could be issued for 1971 
fiscal year financial statements. 





2° At one point a disclaimer of opinion for the 1971 fiscal 
year financials was drafted based on the inability of Laven- 
thol to determine whether all charges had been correctly 
billed to Co-Build by KKI, whether KKI was solvent, 
and whether the receivable from KKI was collectible. 


21 Kessler was a vice president and director of Co-Build and 
owned a substantial amount of Co-Build common stock. 


22Co-Build’s first substantial input of capital was provided 
by Kessler, who had previously formed, along with mem- 
bers of his family and friends, St. Thomas Real Estate 
Corporation (“STRE”’) to purchase and hold 658 acres of 
land located in the Estate Tutu area of St. Thomas. Kessler 
and his wife owned almost 50% of STRE and were desig- 
nated the agents for the company. In 1966, Co-Build 
purchased all the outstanding stock of STRE for notes 
totalling $2,130,000 secured by a mortgage on the acreage. 
From time to time, when Co-Build completed the develop- 
ment of a tract of land, Kessler would grant a release from 
the mortgage. Kessler frequently deferred a paydown of 
the mortgage when the company pleaded a tight cash posi- 
tion. 
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Our investigation indicates that disclosures contained 
in the 1971 Form 10-K, of which Laventhol was aware, 
to the effect that the inventory was repurchased so 
that Co-Build could take advantage of the tax sub- 
sidies and because it was better able to finance 
inventory purchases were false and misleading. We 
note that Co-Build had enjoyed the tax subsidy 
benefits all along, since KKI had designated Co-Build 
as consignee, and that Co-Build had consistently 
advanced KKI funds to purchase supplies and had, 
thus, always financed the purchases of inventory. Both 
statements were misleading in that they fail to advise 
that the primary purpose of the transaction was the 
reduction of the KKI receivable. 


We conclude, that Laventhol’s acceptance of the 
mortgage/inventory repurchase transaction suffered 
from three defects. First, the auditors failed to conduct 
a sufficient test of the inventory repurchase by 
Co-Build to establish its value. Additionally, in 
drafting the financials, Laventhol failed to require the 
disclosure of a bank lien of $800,000 against the 
inventory, even though Lipschutz was aware that such 
a lien existed. Second, the auditors focused on the 
form of the relationship between KKI and Co-Build, 
rather than its substance and ignored the effect that 
KKI’s underbillings had on Co-Build’s financial state- 
ments. Third, the auditors did not insist that pro forma 
financial information for Co-Build and KKI combined 
be presented in order to prevent the _ financial 
statements from being misleading. 


Our review of the Laventhol workpapers reveals that 
the value of the inventory repurchased by Co-Build 
was increased by about $245,000 for, ‘‘local freight 
and handling administrating and service costs as 
agreed—15%.’’ No audit work was performed to 
ascertain the propriety of this increase in the inventory 
cost. Further, an audit memorandum states: ‘‘There 
are no receiving reports available to establish cutoff 
and there is no way of determining whether COB’s 
inventory was included in KKI’s inventory.’’ Since the 
KKI inventory was, for the most part, located on the 
Co-Build premises, the lack of the records mentioned 
above would make it impossible to determine owner- 
ship of the inventory. A statement in the Laventhol 
workpapers notes that goods are in inventory which 
have been billed by KKI, and since Co-Build assumed 
the liability for these items, they may be recorded 
twice. The note states further, that, due to the absence 
of receiving reports, the seriousness of this situation 
would be extremely difficult to gauge. Indeed, a 
management letter prepared by the auditors for the 
1971 fiscal year states in reference to the purchase of 
the KKI inventory, that Co-Build made no preparation 
for formal requisition procedures of the inventory. We 
conclude, that the repurchase of the inventory by 
Co-Build did not result in any substantive change in 




















the manner in which the inventory was treated, either 
physically or for record purposes, and that Laventhol 
fialed to perform adequate tests to determine the 
value and ownership of the inventory purchased. 


In addition, the auditor’s observation of the physical 
inventory was inadequate in that (although the audit 
program provided for such a procedure) no test for 
obsolescence is documented in the workpapers. Our 
investigation indicated that a substantial quantity of 
reinforced steel was rusted and had been lying about 
unused for over a year. The auditor observing the 
physical inventory noted that a precise count of 
reinforced steel bundles was not possible because the 
bundles were stacked in heaps in various spots on the 
land outside the office; consequently, he was forced to 
estimate the number of bundles. No test was con- 
ducted to determine which items of inventory were no 
longer being used in construction. 


We conclude that the question was not whether the 
receivable from KKI was collectible, as the auditors 
contend, but what effect the false billings from KKI 
had on the proper recording of income by Co-Build. 
The failure of Laventhol to focus on this issue enabled 
Co-Build to continue to obscure the economic realities 
of its operations, i.e., that at best they were 
marginally profitable. Further, subsequent to the 
mortgage/inventory transaction, KK! continued to 
underbill Co-Build and Co-Build continued to advance 
to KKI monies based on actual costs, with the result 


that the Co-Build receivable again increased 
substantially. 
We conclude that Co-Build’s financial statements 


should have been presented on a combined basis with 
those of KKI because the relationship between the two 
companies was, in substance, that of parent and 
affiliate. The Commission held, /n the Matter of 
Atlantic Research Corporation, that a registration 
statement was materially misleading, in part, because 
of the failure of the registrant to consolidate the 
financial statements of certain affiliates and eliminate 
the effects of inter-company and sham transactions.”° 
In this matter, it was held to be immaterial that during 
part or all of the periods involved, neither the 
registrant, nor any of its officers or directors, were 
record owners of stock in the satellite companies. In 
each case, the decision as to whether or not a company 
is an affiliate is determined by the conduct of the 
parties and by an appraisal of the overall effect of the 
various factors present in the relationship. The 
Commission believes that a similar situation existed 


here, since for all practical purposes Co-Build 
controlled KKI. 


The Capitalization of Land Improvement Costs 


Co-Build followed the procedure of charging all costs 
to expense accounts during the year and at year end 
removing from expense those costs that they con- 
cluded should be capitalized. During the 1971 fiscal 
year audit, Laventhol was requested by Co-Build to 
record an adjusting journal entry which removed about 
$750,000 from expenses and capitalized this amount as 
land improvements. 2* 


The auditors were unable to determine whether these 
costs which were being removed from expense had 
been billed and charged to expense in the first place. 
The audit manager set forth his concern over his 
inability to verify the propriety of the capitalized costs 
in a memorandum to Lipschutz. This issue, along with 
questions relating to the collectability of the KKI 
receivable and the independence of KKI, were 
discussed with a senior partner of Laventhol by Lip- 
schutz, Goldfine, and members of the staff and 
resolved in favor of making the adjusting entry. 


We conclude that the auditors did not obtain sufficient 
audit evidence for them to conclude that the amounts 
in question had been billed. Further, the audit work 
performed by Laventhol concerning this matter 
depended on the assumption that KKI was an 
independent entity. The auditors should have known 
that this assumption was inappropriate. 


The January 25, 1972 Prospectus 


A false and misleading prospectus was distributed by 
Co-Build pursuant to the second public offering of its 
securities. This prospectus contained financial 
statements audited by Laventhol for the five years 
ending April 30, 1971 and unaudited financial state- 
ments for the six months ending October 31, 1970 and 
1971. 


During the course of the 1971 audit, Laventhol became 
aware that Co-Build was contemplating a second 
offering of common stock. The proposed registration 
statement was first filed on April 30, 1971, and, 
thereafter, amended on May 11, 1971. Due to a 
proposed merger, the registration procedure was 
suspended until negotiations on the merger fell 
through whereupon, on October 19, 1971, a second 
amendment to the registration statement was filed. On 





23 Securities Exchange Act Release No. 4657 (December 6, 
1963). 


241 and improvements consisted of the cost of construct- 
ing roads, sewers, etc. 
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November 16, 1971, Co-Build filed amendment 
number three which contained the following 
statement: 


The company has no knowledge of the profit, if any, 
which New City Builder’s (KKI) has realized on its 
contracting work with the company or from _ its 
operation as a whole, or of the status of its financial 
condition. 


This disclosure appears to have been precipitated by a 
statement in the second amendment indicating that 
KKI’s only customer was Co-Build for whom it served 
as principal contractor. Lipschutz, a few months 
earlier, reviewed the special review, conducted by an 
audit senior, of KKI’s records (Supra) from which it 
appeared that, based on information available to the 
auditors, KKI was insolvent. This partner had also 
received the memoranda discussed above, regarding 
KKI’s independence and underbilling to Co-Build, and 
had participated in meetings with other partners 
concerning these matters. 


On November 19, 1971, he sent a memorandum to 
Goldfine which stated in reference to the disclosure 
contained in the amendment to the prospectus: 


| believe that this statement is untrue and our signing 
of the consent included in the registration statement 
would subject us to a liability under Section 11A4 [sic] 
of the Securities Act of 1933. | must insist that we not 
be associated with this registration statement if the 
paragraph is to be included in future filings. Let us 
please meet as quickly as possible to plan our course 
of action to advise counsel of the company and the 
underwriter to correct this serious error. 


In spite of Lipschut’s concern over the accuracy of the 
disclosure contained in the prospectus, no substantive 
change was made in that disclosure, and it appeared 
in the January 25, 1972 prospectus as follows: 


The company does not know how much profit, if any, 
New City Builders (KKI) has earned on its contracting 
work for the company or the status of its current 
financial condition. The company has had and 
presently has contractors performing at generally com- 
parable prices services of a nature similar to some of 
the services performed and being performed by (KK!) 
on certain of the company’s projects. 


Prior to the final amendment to the prospectus, the 
Commission, in a comment letter regarding 
disclosures contained in the prospectus, sought to 
clarify the relationship between Co-Build and KKI. 
The letter stated in part: 


If the contractor was operating at a loss we believe 
that the significance of such fact on costs reported for 


134/SEC DOCKET 


past periods and on costs expected for future periods 
should be considered with respect to the adequacy of 
the present financial statements. 


In response to the Commission’s comment letter, 
Laventhol enclosed a revised disclosure, relative to the 
profitability of KKI, as an exhibit to a letter to the 
Commission dated December 27, 1971. The following 
language was contained in the Exhibit: 


While the company does not know how much, if any, 
New City Builders (KKI) has earned on its contracting 
work for the company or its current financial condition, 
the company believes based on amounts paid for its 
contracting work, that such work should have been 
profitable to New City Builders. 


Goldfine and Lipschutz delivered this letter to the 
SEC?° 


We conclude that Lipschutz and Goldfine knew or 
should have known that these disclosures regarding 
knowledge of KKI profitability were inaccurate and 
that material facts were omitted, i.e., that KK! was in- 
solvent and had materially underbilled Co-Build. 


The 1972 Fiscal Year 


Laventho!l examined the financial statements which 
appeared in the Form 10-K filed with the Commission 
for the April 30, 1972 fiscal year and issued an un- 
qualified opinion with respect thereto. These financial 
statements reported a net income of $2,006,868. The 
staff investigation indicates that about $700,000 of this 
amount relates to sham real estate transactions which 
should not have been recorded as income. In addition, 
Co-Build sold three of its subsidiaries in a sham trans- 
action to avoid reporting the losses they had incurred. 
Both the sham sales of real estate and the sale of the 
subsidiaries took place at or about the end of 
Co-Build’s fiscal year. We conclude that Laventhol’s 
audit tests of these sales transactions were not 
adequate. 


The Equity Developers (‘‘Equity Developers’’) 
Transaction 


Two weeks prior to the close of its fiscal year, Co-Build 
sold 46 acres of land and land improvements 





25 Laventhol on January 25, 1972 sent the underwriters 
a letter which stated that: 


. nothing came to our attention which would indicate 
that the company and subsidiaries were not independent 
with respect to the company’s principal contractor, New 
City Builders Inc. (KK1). 
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($800,000) and engineering plans and associated 
services relating to the property ($700,000) for a total 
of $1,500,000 to Equity Developers, 2 company formed 
by a consultant and former underwriter of Co-Build. 
Co-Build recognized about $350,000 in profit after 
taxes on this sale. 


This sale was never legally consummated. This is 
indicated by the fact that the deed transferring the 
property and the mortgage securing the debt were not 
executed. In addition, the property was sold to a 
company which had no legal existence, as Equity 
Developers was not formed until 10 days after the 
contract was signed. 


Jack E. Klein (‘‘J. Klein’’)2® the Laventhol practice 
partner who replaced Lipschutz on the Co-Build audit, 
reviewed the latest draft proposal on profit recognition 
in real estate transactions published by the American 
Institute of Certified Public Accountants and 
concluded that the Equity Developers transaction and 
others did not fit within the framework of the draft 
proposal?” At J. Klein’s request, a meeting was held 
and attended by Goldfine, J. Klein and a senior 
partner of Laventhol. At this meeting, J. Klein told the 
other partners that the Equity sale did not meet the 
draft proposal standards as there had not been a 
settlement and because Co-Build retained a continuing 
interest in the project (presumably because Co-Build 
had agreed to develop the project). It was, however, 
decided by L. Goldfine and the senior partner that 
these sales could be recognized, provided a 10% 
down payment was received, even if other require- 
ments set forth in the exposure draft were not met. J. 
Klein did not contest this determination. 


The Laventhol audit concentrated on the amount of the 
down payment received, rather than the authenticity 
of the transaction. The auditors insisted that in 
addition to the initial downpayment of $100,000 set 
forth in the contract, a second $100,000 representing 
the first installment be prepaid. This was done so that 
the total amount paid by the purchaser would exceed 
the 10% of the purchase price. The staff investigation 
indicates that Equity obtained the initial down pay- 
ment on the sale by Co-Build in a complex series of 
transactions. Of the $100,000 second payment, $90,000 
was apparently obtained by the founder of Equity from 
a bank loan, while $10,000 was paid by him 
personally. 





26 J Klein is no relation to K. Klein. 


27The Commission concludes that this transaction also 
failed to comply with Accounting Series Release 95. 


Our investigation indicates that the auditors failed to 
obtain financial statements from the purchaser in 
order to determine his ability to pay off the note. 
When the financial condition of a purchaser is not 
known and the amounts owed by him subsequent to 
the sale are material, appropriate information should 
be obtained by the auditors to determine the 
purchaser’s ability to make the scheduled payments. 


In our view, when the auditors are aware that no legal 
settlement has taken place regarding a material sales 
transaction, as in this instance, they should take 
sufficient audit steps to assure themselves that the 
sale has been consummated prior to signing their 
opinion. This may be accomplished by inquiry of the 
company’s external legal counsel or by inspecting the 
legal documents evidencing the settlement. 


Approximately one half of the sale sprice was attribut- 
able to the engineering plans sold. Our review of the 
workpapers indicates that the auditors failed to 
ascertain the authenticity of these plans or their true 
value. Apparently, they did question the allocation of 
the sales price amounts to the engineering plans and 
were told by Co-Build management that these 
amounts had been arbitrarily allocated. We conclude 
that this response should have alerted the auditors to 
possible improprieties and cause them to inquire 
further into the true value of the engineering plans. 


The Trafton and Bressi Transaction 


In January, 1970, Co-Build agreed to purchase from 
two Virgin Islands businessmen named Trafton and 
Bressi (‘‘T & B’’) the right to acquire, from Aurea B. 
Correa and others, 863 acres of land on St. Croix 
known as Strawberry Hill. The agreement called for 





28On January 28, 1972, Co-Build sold a 12.7 acre strip of 
land known as Mon Bijou to an associate of K. Klein known 
as E.F. Brumenschankel for $443,555. Co-Build recognized 
about $198,000 in profit after taxes from this sale. Co- 
Build received $44,355 down and was to receive the re- 
maining $399,200 in five annual payments. 


The staff investigation indicates that the initial down 
payment was obtained by Brumenschankel from a bank 
owned by K. Klein, no further installment payments were 
made. The property sold contained two warehouses and 
sales offices which were occupied by Co-Build until Feb- 
ruary 1, 1973. Brumenschankel was financially incapable 
of developing the property, and Co-Build did not take a 
mortgage on the property or obtain a promissory note 
evidencing the debt, all of which should have been known 
by Laventhol. 
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payment of $8,000,000 to ‘‘Correa, et al’’, the owners 
of the land, in accordance with a prior schedule set 
forth in a December, 1969 agreement between T & B 
and Correa. Further, Co-Build agreed to pay 
$1,405,000 to T & B in six annual installments for 
acquisition of the option. 


As part of this agreement, T & B retained an option to 
repurchase from Co-Build an undivided one _ half 
interest in 222 acres of Strawberry Hill that had been 
zoned for industrial use. T & B agreed to pay $672,500 
for this one half interest, and also retained the right to 
offset this amount against the notes due from 
Co-Build. T & B exercised that option in a letter dated 
January 13, 1972, two weeks before the close of 
Co-Build’s third quarter. Co-Build recognized about 
$155,000 in net income after taxes from this 
transaction. 


Co-Build could only have realized such a large profit 
by grossly deflating its cost basis in the land obtained 
by T & B. By calculating its basis in the land subject to 
the option to be worth only $432,900, Co-Build was 
able to recognize a profit of $310,160 before taxes 
upon exercise of the option. The $432,900 figure was 
obtained by ascribing a value of $3900 per acre to the 
land subject to the option. However, this same acreage 
had previously been valued by Co-Build at $20,000 per 
acre; had this latter value for cost per acre been used, 
Co-Build would have shown a loss on the exercise of 
the option. Laventhol performed no substantial audit 
procedure to verify these cost allocations. Thus, the 
$3900 per acre figure was used to turn an actual loss 
into an apparent profit.?9 


Laventho!l was offered various explanations for the 
reduced value applied to the industrial acreage. One 
audit senior was advised that Co-Build decided not to 
develop the land commercially and that it had little 
residential value. Another explanation offered was 
that an oil company decided not to develop the 
property. Nevertheless, the audit staff was unable to 





2°The $3900 per acre figure first appeared in a memoran- 
dum prepared by Co-Build’s Vice President dated October 
25, 1971. The Vice President divided Strawberry Hill into 
nine different acreages, each with its own allocated cost 
basis per acre. By this Vice President’s calculations, the 
industrial acreage subject to the option comprised less 
than 9% of the total cost of the Strawberry Hill tract. 
However, as mentioned above, Co-Build’s own comptroller 
had previously ascribed a value of $20,000 per acre to the 
industrially zoned land. This allocation was known to 
Laventhol as evidenced by their workpapers. Applying 
this value, the industrial acreage comprises nearly 50% of 
the total cost of the Strawberry Hill tract. 
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get support from the company for the $3900 per acre 
allocation. When one audit senior complained of this 
to J. Klein and Goldfine, he was told by Goldfine that 
the allocation was correct. Later, he and another 
senior again suggested to Goldfine that the profit 
should be deferred. Goldfine told them that the 
allocation was a correct and realistic figure and should 
be booked. J. Klein, in discussing the matter with 
Goldfine, was told that the original, higher allocation 
was in error and that a new Co-Build survey supported 
the $3900 per acre allocation. Thus, the company’s 
estimate was treated as legitimate, and the sale 
booked accordingly. 


We conclude that the auditors accepted these re- 
presentations without obtaining independent verifica- 
tion. The auditors also failed to question why T & B 
would exercise their option if the land’s value was sig- 
nificantly less than the option price. 


The Sale of the Subsidiaries 


The staff investigation indicates that Co-Build sold 
three of its subsidiaries in two transactions just prior 
to the end of the 1972 fiscal year in order to avoid 
having to report a loss from their operations. These 
subsidiaries, Hydro-Mechanics Corporation of America 
(‘‘Hydro’’), Caribbean Pacific Ltd. (‘‘CPL’’), and 
Caribbean Pacific Inc. (‘‘CPI’’), were sold for $500,000 
and had a cost basis of $455,652. 


Our investigation indicates that an unforeseen con- 
sequence of the sale of the subsidiaries was that about 
$900,000 in intercompany receivables previously 
eliminated in the company’s financial statements were 
now receivables from independent companies and, 
consequently, their collectibility had to be established. 
Further, $475,000 of the sales price was paid using 
notes; this created an additional debt which depended 
on the economic viability of the purchasers for 
payment. 


Hydro was sold to O’Brian Plumbing Inc. 
(‘‘O’Brian’’) for $250,000. Our investigation indicates 
that O’Brian was in poor financial condition and that 
Virgin Island banks were not honoring its checks. 
Further, Hydro had not been a money making venture. 
Its assets consisted largely of uncollectible receivables 
and after the sale it owed Co-Build in excess of 
$750,000. 


The auditors questioned Co-Build concerning O’Brian’s 
ability to pay for the subsidiary. Co-Build management 
represented that while O’Brian did not have a sub- 
stantial net worth he would be able to pay for the 
company based on the projected profitability of Hydro. 
Our investigation indicates that the auditors failed to 
independently verify the company’s representations, 





























and, if they had done so, they would have learned that 
it was doubtful that O’Brian could have met the repay- 
ment schedule. We conclude that the auditors should 
have obtained financial statements, or performed 
other satisfactory audit procedures, in order to 
determine O’Brian’s financial condition. In addition, 
if, as management represented, payment of the note 
depended on the projected profitability of Hydro, the 
auditor should have obtained the projections and 
subjected them to independent verification. The 
auditors did request access to Hydro’s books, but were 
told that they had been sold with the subsidiary and 
were no longer available. 


CPL and CPI were sold for $250,000 to Harbor and 
Shipping Services, N.V. (‘‘Harbor’’).2° Prior to the 
sale to Harbor, CPI’s liabilities slightly exceeded its 
assets, while CPL’s net worth amounted to only 
$10,496. Most of CPL’s assets consisted of receivables 
which were of dubious collectibility. Together, CPI and 
CPL after the sale owed Co-Build in excess of 
$600,000. 


The auditors encountered difficulty in locating Harbor. 
A Dun & Bradstreet report indicated that the company 
could not be located. The auditors were told that 
Harbor was owned by Steen Panduro and his father 
and that they were wealthy Norwegian or Danish 
citizens. Attempts by the auditors to locate the owners 
of Harbor by phone failed. J. Klein testified that they 
were unable to determine the ability of Harbor to 
comply with the terms of the transaction and that he 
advised Goldfine that they were not satisfied that they 
really knew who all the people were. The auditors did 
obtain a confirmation from William Petrat, an 
employee of KKI and Steen Panduro, confirming 
amounts due Co-Build. The auditors did not insist that 
Co-Build obtain financial statements from the pur- 
chasers nor, when they were told that, as with Hydro, 
the books and records of CPI and CPL were not 
available, did they insist on obtaining sufficient 
financial data so as to be able to assess the viability of 
the former subsidiaries. 


Laventhol estimated, based on an evaluation of the 
three subsidiaries which assumed their liquidation, 
that an allowance of $600,000 would adequately cover 
the approximately $1,350,000 owed Co-Build by the 
subsidiaries. We conclude that there is no evidence of 
any audit work to substantiate this amount, and that, 
in light of the questionable financial condition of the 
subsidiaries and the absence of any audit work to 
determine the financial condition of the purchasers, 
this amount was not substantiated. Goldfine, on behalf 


of Laventhol, met with Co-Build management. Sub- 
sequent to the meeting, Laventhol allowed Co-Build to 
record a $400,000 allowance against the sale instead of 
the $600,000 they had originally computed. 


An audit senior testified regarding the sale of the sub- 
sidiaries, that: 


| did not understand why somebody would buy them 
[the subsidiaries], why they would pay the price they 
were paying. | did not understand how Co-Build 
understood to get repaid. | didn’t understand the 
existence of Harbor and Shipping. | didn’t understand 
where Ed O’Brian would get the money to pay what he 
was supposed to pay per the terms of the contract. 


In spite of the obvious doubts of the audit staff and the 
lack of audit evidence, Laventhol allowed Co-Build to 
record the transaction in the manner described above. 


Subsequently Discovered Facts 


During the 1973 fiscal year audit, an auditor senior 
informed J. Klein that based on evidence he obtained 
in 1973, Laventhol should consider withdrawing its 
1972 fiscal year opinion. He believed that he had been 
deliberately misled by Co-Build management in 1972 
and that presentations made in the April 30, 1972 
financial statements may have been incorrect. 


The audit manager and senior, in consultation with J. 
Klein, later prepared a memorandum recommending 
that the 1972 fiscal year opinion be withdrawn. They 
based their recommendation on certain facts which 
indicated that the Mon Bijou, Equity Developers, and 
subsidiary sales were not proper. 


For example, the auditors obtained a bank confirma- 
tion which indicated that Co-Build pledged in 1973 the 
same land that it had supposedly sold to Equity in 
1972. When the audit senior confronted Co-Build 
management with his findings, he was told, ‘‘Well, it 
wasn’t a sale anyhow.’’3! 


The auditors were told by O’Brian that the books and 
records had not been turned over to him as Co-Build’s 
management had represented during the 1972 fiscal 
year audit. The auditors learned that the records were 
at all times physically located at Co-Build. 


J. Klein and the audit manager went to the Virgin 
Islands to examine the problems raised by the audit 
staff. After such examination, J. Klein requested a 





3°Our investigation indicates that Harbor was a shell 
company owned by K. Klein. 


31 The Equity sale was material in that it represented 
19% of the net income reported in the 1972 fiscal year. 
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meeting with the firm’s executive partner. However, 
management of Laventho!l determined it prudent to 
first send a Laventhol partner from Miami to review 
the workpapers for the April 30, 1972 audit of 
Co-Build. Senior partners of Laventhol discussed the 
results of this audit review with the Miami partner and 
Laventhol’s legal counsel. Consideration was given to 
withdrawing the opinion for the April 30, 1972 
financial statements. Laventhol also disclosed, while 
talking to the Commission on another matter, that it 
was considering withdrawing its 1972 opinion. Laven- 
thol consulted with its counsel about the problems dis- 
covered in the course of the ongoing audit and sought 
advice concerning the possible withdrawal of its 1972 
opinion. Because trading in Co-Build stock had been 
suspended, and suits had been commenced against 
Laventhol and others which received widespread 
publicity in the newspapers alleging, inter alia, that 
Co-Build’s financial statements were inaccurate, and 
because Laventhol informed counsel that it did not 
believe it had sufficient reliable information as to the 
extent of any inaccuracies in the prior financial 
statements, counsel advised that it was not then 
appropriate to withdraw the 1972 opinion. Accordingly, 
Laventhol did not withdraw the 1972 opinion. 


Auditors are required to make certain that there is dis- 
closure of newly discovered facts, and their impact on 
the financial statements, to persons who are known to 
be currently relying on them or who are likely to do so. 
Indeed, the auditor should take whatever steps he 
deems necessary to satisfy himself that the client has 
made the disclosures, and, if the company refuses to 
make the disclosures, the auditor should notify each 
member of the board of directors of such refusal, and, 
in the absence of disclosure, take certain steps, 
including notifying appropriate regulatory agencies 
and stock exchanges, to prevent future réliance on his 
report? 


Summary and Conclusion 


Co-Build’s ruin is, in major part, the product of the 
company’s machinations with KKI, its general con- 
tractor, and non-arms length, insider transactions. 
Such conduct by a substantially publicly held 
corporation is a matter of grave concern, due not only 
to its being inherently reprehensible and the cause of 





32Statement on Auditing Standards No. 1 (“SAS #1”) 
was adopted in November, 1972. Its predecessor 
the Statement on Aduiting Procedures No. 41 (“SAP #41’’) 
adopted October, 1969, does not essentially differ from 
SAS #1 in the auditors responsibilities in these circum- 
stances. See also Fischer v. Kletz, 266 F. Supp. 180 
(S.D.N.Y. 1967). 


138/SEC DOCKET 


economic injury to its investors, but, more, for the 
erosion of investor confidence in the securities markets 
which it causes. However, it is essential to recognize 
that had Laventhol fully discharged its function as 
independent certifying accountants, this fraud could 
never have occurred. 


A major failing of the Laventhol audit staff was its 
willingness to accept the barest of evidence as estab- 
lishing the validity of the accounting treatment of a 
given transaction. The firm consistently neglected to 
obtain sufficient, competent evidential material to 
support its opinion as to the financial statements being 
examined. Nowhere is this more evident than in the 
sale of land and subsidiaries. 


In each case, proper examination would have revealed 
the inevitability of the reversals which occurred. Also, 
in this context, the Commission notes that Laventhol’s 
conduct was not unlike that of an advocate whose 
function it is to present the best possible image of his 
client. In the transactions involving the sale of land 
and subsidiaries, Laventhol accepted too little 
evidence as supporting the accounting treatment given 
these transactions. This is particularly apparent in the 
disclosure relating to KKI’s profitability found in the 
1972 prospectus. Here, Laventhol specifically en- 
deavored to avoid revealing its knowledge of KKI’s 
massive losses without affirmatively representing that 
the contractor was operating profitably. Such conduct 
cannot be tolerated for, as the Commission has 
previously stated: 


The objectives of the securities laws can only be 
achieved when those professionals who practice before 
the Commission, both lawyers and accountants, act in 
a manner consistent with their responsibilities. 
Professionals involved in the disclosure process are in 
a very sense the representatives of the investing 
public served by the Commission, and, as a result 
their dealings with the Commission and its staff must 
be permeated with candor and full disclosure. It 
cannot resemble an adversary relationship more 
appropriate to litigants in court, because the 
Commission is not an adverse party in this context.>* 


Further examples of Laventhol’s failure to properly 
implement generally accepted auditing standards are 
present. Overall, the field examinations appear to 
have been poorly planned and supervised and utilized 
personnel not sufficiently familiar with the nature of 
Co-Build’s operations to be aware of circumstances 





33 in the Matter of Arthur Andersen, Accounting Series 
Release No. 157 (1974), 5 CCH Fed. Sec. L.Rep. 472,179 
at 62,411 (1974). 














requiring clarification. In contrast, however, Laventhol 
did not fully avail itself of that knowledge and 
information which its staff had amassed. The work- 
papers relating to the various audits contain numerous 
memos from the staff noting Co-Build’s mistreatment 
of specific items. Moreover, it cannot be said that 
Laventhol ever properly evaluated Co-Build’s existing 
internal controls to a point where it could reasonably 
rely upon them. To the contrary, sufficient evidence 
existed for Laventhol to conclude that Co-Build’s 
internal procedures were unworkable and intrinsically 
unreliable. 


Laventhol’s conduct in this engagement fell far short 
of its profession’s benchmark. Still, its shortcomings 
in three particular areas—failure to adequately in- 
vestigate transactions, over-reliance on management’s 
representations, and an absence of objectivity and 
skepticism—had the most serious consequences, and 
are, thus, of greatest concern to the Commisison. 


Certain Laventhol Personnel 
Louis Goldfine 


Louis Goldfine, who is no longer with Laventhol, was a 
partner on the Co-Build audit from 1969 to 1973. 


In this capacity, he made decisions regarding the 
recording of the Shopping Center sale in the 1970 
fiscal year, and was aware of the numerous questions 
raised by the audit staff in the 1971 fiscal year 
regarding KKI’s independence, unde/billing, and the 
capitalization of costs as land improvements. 
Moreover, he reviewed the KKI special review which 
indicated that KKI appeared to have sustained 
material losses, was insolvent, and raised questions 
concerning the underbilling for work performed. 


He actively participated in the preparation of the 
disclosure regarding KKI’s profitability contained in 
the January 25, 1972 prospectus, which disclosure, we 
conclude, he knew or should have known was false and 
misleading. 


In the 1972 fiscal year, he participated and concurred 
in the firm’s decision that the Equity and Mon Bijou 
transactions should be accepted by the audit staff 
upon Co-Build’s receipt of a 10% downpayment. In 
the case of the Trafton and Bressi transaction, not- 
withstanding his staff’s objections, he approved the 
accounting treatment accorded this transaction. He 
was Satisfied with the accounting treatment given the 
sale of the subsidiaries by Co-Build and permitted the 
allowance that was suggested by the staff to be sub- 
stantially reduced by Co-Build management. 


Jeffrey |. Lipschutz 


Jeffrey |. Lipschutz, who is no longer with Laventhol, 
was practice partner on the Co-Build audits for the 
periods ending April 30, 1971 and for the unaudited 
review as of October, 1971 which appeared in the 
January 1972 registration statement. He also reviewed 
the January, 1972 prospectus and provided 
preliminary assistance with respect to the April 30, 
1972 audit. He was initially assigned to the Co-Build 
audit in July of 1970, subsequent to the completion of 
the field work. He read the report filed with the SEC. 


Lipschutz reviewed the Laventhol special review of 
KKI during the April 30, 1971 audit and was, there- 
fore, aware that KKI had underbilled Co-Build for 
construction costs. He also was aware, based on that 
review, that KKI had sustained significant losses and 
was insolvent. He saw memoranda from the manager 
and supervisor which indicated that KKI was not 
independent and was not solvent. Lipschutz knew or 
should have known that the disclosure concerning the 
profitability of KKI which was included in the 1972 
prospectus, and set forth in a letter to the SEC signed 
by Lipschutz, was false and misleading. While 
Lipschutz relayed his concerns and the concerns of the 
staff regarding the insolvency of KKI and its under- 
billing of Co-Build to his superiors, he, nevertheless, 
acceded to their judgment in these matters. 


In addition, as practice partner we believe he was 
responsible for the day-to-day supervision of the audit, 
which, as discussed above, was not conducted in 
accordance with generally accepted auditing stan- 
dards. 


Jack E. Klein 


Jack E. Klein, who is no longer with Laventhol, was 
designated practice partner on the Co-Build audits 
from the Spring of 1972 through 1973 with general 
responsibilities for the manner in which the audit for 
the year ending April 30, 1972 would be conducted, 
but subject to the authority of Goldfine and other 
appropriate partners in the case of certain major 
accounting decisions discussed above. 


The 1972 audit was not conducted in accordance with 
generally accepted auditing standards and the 
financial statements were not prepared in accordance 
with generally accepted accounting principles. The 
financial statements for this period included the 
income generated by the sham real estate transactions 
discussed above. Income from each of these trans- 
actions was recognized despite the audit staff’s failure 
to adequately test the transactions against existing 
standards on profit recognition in real estate trans- 
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actions. Klein must bear responsibility for the 
accounting of the sale of Co-Build subsidiaries 
reported at April 30, 1972 which was effected without 
competent evidential material concerning the pur- 
chaser and without satisfying issues raised during the 
audit. 


CONCLUSION 


Our Opinion set forth above highlights some of the 
more basic problems which have been noted by the 
Commission. There are important lessons in these 
opinions which can serve to deter similar audit failures 
in the future. 


The Commission wishes to particularly stress two 
areas of concern reflected in these opinions. In the 
Matter of Touche Ross & Company, Accounting Series 
Release No. 153 (1975), the Commission stated that, 
‘*Fundamental to financial reporting is the assumption 
that financial statements reflect the results of arm’s- 
length bargaining between independent parties.’’°4 In 
all three matters described above, the close relation- 
ship between the reporting company and others was at 
the root of many problems. When one party to a trans- 
action is able to influence the operating policies of 
another party, the risk of the transaction lacking a 
legitimate business purpose rises substantially. In this 
regard, auditors should have intimate familiarity with 
the business of the client in order to understand the 
opportunities which may exist for such transactions. 


Past experience has demonstrated that on occasion, 
relevant information concerning related party trans- 
actions is concealed or withheld from the auditors. 
This possibility makes an intense scrutiny of the 
business purposes of the transaction even more 
important. 


Evidential matter obtained from independent sources 
provided more persuasive evidence than internally 
generated material. In transactions which appear to 
involve related parties, auditing procedures designed 
to test arms-length transactions are usually in- 
adequate. In such circumstances, it will often be 
necessary to confirm the terms of the transaction in 
question, including specificiation of the underlying 





345 CCH Fed. Sec. L. Rep. 972, 175 at 62,399 (1975.) 
The auditing profession’s authoritative literature has also 
emphasized this point for many years. Statement on Audit- 
ing Standards No. 1, Section 150.05, states: ‘“‘“Arms-length 
transactions with outside parties are usually subjected to 
less detailed scrutiny than intercompany transactions 

. . where the same degree of disinterested dealing cannot 
be assumed.” 
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documents. In cases where the auditor is unable to 
otherwise obtain competent evidential matter, con- 
sideration should be given to inspecting information in 
the possession of the related party. In many trans- 
actions, it may be necessary to make inquiry of an 
intermediary, such as a bank, to ascertain its under- 
standing of the transaction. 


Another recurring problem evident from these matters 
is improper reliance upon management representa- 
tions. The Commission has indicated in the past that 
auditors must independently verify the realities under- 
lying transactions.°° In most corporate transactions 
scrutinized by auditors, management representations 
have little utility. Direct examination by the 
independent auditors of evidential matter is inherently 
more reliable than information obtained indirectly. In 
addition, as the Commission recently indicated, ‘‘the 
auditor must consider the fact that the information on 
which management bases its representations is in 
large part a product of the internal control systems. 
Thus, an evaluation of the internal control system may 
be necessary for a fair appraisal of such representa- 
tions. In instances where internal controls are 
extremely weak or non-existent, the auditor must also 
evaluate the risk that material transactions may never 
have been recorded. When that risk is substantial, it 
may be impracticable to extend auditing procedures to 
a point which would permit the auditor to issue an 
opinion. 


Finally, the Commission believes that the audit 
problems described above are linked in many ways to 
fundamental concepts of due professional care. The 
third ‘‘general standard’’ of generally accepted 
auditing standards, states: 


Due professional care is to be exercised in the per- 
formance of the examination and the preparation of 
the report. 


‘Due professional care’’ requires the exercise of more 
than mere technical skills, although these are certainly 
important. !t also demands the maintenance of a 
thoughtful and perceptive attitude which assures that 
each judgment is made in a perspective which encom- 
passes the entire audit environment. At every level of 
staff responsibility, such an attitude is of utmost 





35See In the Matter of Peat, Marwick, Mitchell & Co., 
Accounting Series Release No. 173 (1975), 5 CCH Fed. 
Sec. L. Rep. 972,195 (1975): 


3© See In the Matter of S.D. Liedesdorf & Co., Accounting 
Series Release No. 209, CCH Fed. Sec. L. Rep. 972,231 
at 62,598 (1977). 
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importance in order to assure that reliance on the 
ultimate work product, the audit report, is not 
misplaced. 


Substantially all of the problems discussed above 
relate to the conduct of the professional practice of 
Laventhol prior to 1973. Since that time, Laventhol has 
undertaken a major effort to enhance its professional 
standards. Laventhol has represented that this effort 
has resulted in a substantial strengthening of its 
standards, personnel, and resources. The Commission 
has taken note of Laventhol’s representations 
concerning the effect of the procedures implemented 
by the firm and the commitment demonstrated by 
Laventhol to the development of procedures and 
standards designed to meet the current needs of the 
investing public for meaningful and informative 
financial information. The Commission also notes that 
the problems discussed in the above matters represent 
problems that relate to audit engagements for three 
clients out of hundreds of audit engagements con- 
ducted by Laventhol for publicly held companies 
during the years in question. 


For the foregoing reasons, it is hereby ORDERED, 


1. This proceeding under Rule 2(e) of the Commis- 
sion’s Rules of Practice is instituted and the Offers of 
Settlement submitted by Laventhol, Goldfine, 
Lipschutz and Klein are hereby accepted. 


2. An examination will be made of the manner in 
which Laventhol conducts its audit practice with 
respect to audit clients whose financial statements 
reported upon by Laventhol are filed with the 
Commission or whose securities are listed on a stock 
exchange or traded in the over-the-counter market. 


(a) This examination will be carried out by a com- 
mittee (the ‘‘Committee’’) whose compensation and 
expenses will be borne by Laventhol. The members of 
the Committee shall be selected by Laventhol from a 
list of persons acceptable to the staff of the 
Commission; 


(b) The joint understanding of the Commission and 
Laventhol concerning this examination is outlined in a 
memorandum addressed to the Committee and 
attached hereto as Annex B; 


(c) Laventhol shall promptly take all steps reasonably 
necessary and appropriate to implement any reason- 
able recommendations the Committee may make with 
respect to the manner in which such audit practice is 
conducted, provided, however, that if Laventhol 
demonstrates to the satisfaction of the Commission 
that a recommendation of the Committee is not 
reasonable or need not be implemented either in the 


form recommended or with reasonable modifications, 
such recommendation need not be adopted; and 


(d) The contents of the examination, the working 
papers, files and other documentation (except the 
Committee’s Report) and the deliberations of the 
Committee will be kept confidential, except from 
Laventhol and the Commission, to the extent 
permitted by law. 


(3) For a period of sixty days beginning September 1, 
1977, Laventhol will not accept or negotiate the ac- 
ceptance of audit engagements from new audit clients 
which contemplate the issuance by Laventhol of an 
auditor’s report concerning financial statements which 
it is expected by Laventhol will be filed wth the 
Commission within the next succeeding twelve-month 
period. Such limitation shall not include an audit client 
(i) in which a significant equity or debt interest is held 
or acquired by a present client of Laventhol; (ii) for 
which Laventhol has performed professional services 
since January 1, 1976; (iii) which is a client, or a 
subsidiary or a division of a client, of a foreign 
affiliated or correspondent firm of Laventhol; (iv) 
which since January 1, 1976 and prior to the date of 
this Order has communicated with Laventhol 
concerning the possible engagement of Laventhol as 
its auditors (the Commission having been advised of 
the number of such instances); or (v) if its acceptance 
by Laventhol as an audit client is approved in the 
particular circumstances by the Chief Accountant of 
the Commission. 


(4) Each of the individual respondents shall comply 
with his respective undertaking. 


(5) The Commission retains jurisdiction of this 
proceeding. 


By the Commission. 


George Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
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ACCOUNTING SERIES 
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Administrative Proceedings File No. 3-5287 
In the Matter of 
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OFFER OF SETTLEMENT ON BEHALF OF 
LAVENTHOL & HORWATH 


Respondent Laventhol & Horwath (‘‘Respondent’’) 
herewith submits this Offer of Settlement (‘‘Offer’’) 
for consideration by the Securities and Exchange Com- 
mission (‘‘Commission’’) pursuant to Rule 8 of the 
Commission’s Rules of Practice, 17 C.F.R. Sec. 201.8. 
Respondent hereby waives entry by the Commission of 
an Order for Public Proceedings in this proceeding and 
its right to file an Answer responsive thereto. 


Respondent submits this Offer solely for the purpose 
of concluding expeditiously a complete settlement of 
this proceeding and without admitting or denying any- 
thing contained in the Commission’s Opinion and 
Order to be issued in this proceeding. 


Whether accepted or rejected by the Commission, this 
Offer does not constitute any evidence or admission by 
Respondent of any wrongdoing or liability for any 
purpose whatsoever. If this Offer is not accepted, it is 
withdrawn and shall not become a part of the record of 
this proceeding. 


If this Offer is accepted by the Commission, 
Respondent consents to the issuance of an Opinion 
and Order in the form attached hereto as Annex A. 
Also attached, as Annex B, is a Memorandum ad- 
dressed to the Committee contemplated by the 
proposed Opinion and Order attached hereto. 


The Offer, Opinion and Order and Memorandum ad- 
dressed to the Committe are submitted for this 
proceeding only and are not intended nor shall they be 
admissible in any judicial proceeding. 


th 
For purposes of this Offer and only if it is accepted on 
the basis and limitations set forth above, Respondent 
hereby accepts the jurisdiction of the Commission over 
it in this matter and hereby waives: 


A. Further hearings in this proceeding; 


B. The filing of proposed findings of fact and con- 
clusions of law; 


C. An initial Decision by a Hearing Examiner 
pursuant to Rule 16(b) of the Commission’s Rules of 
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Practice, 
thereto; 


and exceptions and briefs with respect 


D. All post-hearing procedures; 
E. Judicial review by any court; and 


F. Objections to participation by the Division of 
Enforcement and the Office of the Chief Accountant in 
the preparation of the Opinion and Order to be issued. 


IV 


Respondent states that no promise of any kind or 
nature whatsoever was made to induce it to make this 
Offer or to agree to the waivers and consents set forth 
herein, and that the submission of this Offer is a 
voluntary act on its part. 


Respectfully submitted, 
LAVENTHOL & HORWATH 


By Robert L. Ferst 
Executive Partner 


August 31, 1977 


Annex B 
Memorandum to the Committee 


The purpose of this memorandum is to outline for you 
the joint understanding of the Securities and Exchange 
Commission (the ‘‘Commission’’) and Laventhol & 
Horwath (“Laventhol”) concerning the examination you 
are to make of the manner in which the audit practice 
of Laventhol is conducted in respect of clients whose 
financial statements are reported upon by Laventhol 
and filed with the Commission or whose securities are 
listed on a stock exchange or traded in the 
over-the-counter market (‘‘Laventhol’s SEC audit 
practice’). Laventhol will execute an engagement 
letter to the Committee in accordance with the terms 
of this memorandum. 


The examination will be conducted pursuant to an 
Order of the Commission, a copy of which is attached 
hereto as Exhibit A, and is intended to be a compre- 
hensive examination of Laventhol’s SEC audit 
practice. 


You are to assess the policies, procedures and prac- 
tices followed by Laventhol in the conduct of its SEC 
audit practice and the effectiveness of their imple- 
mentation, to point out weaknesses, if any, and to 


























make recommendations for the correction of any such 
weaknesses. It is recognized that any problems 
identified by the Committee may be related to 
weaknesses, including human error, in understanding 
or implementing the Firm’s policies, procedures and 
practices. It is further recognized that with respect to 
specific audit engagements, there can be legitimate 
differences of professional judgment regarding 
auditing and accounting issues. The Committee should 
give appropriate consideration to such matters in 
evaluating the efficacy of the Firm’s quality control 
measures and in formulating its recommendations, if 
any. 


The methods to be followed in, and the staffing 
required for the examination are to be determined by 
you, except that, at the request of Laventhol, only 
partners in accounting firms who have had experience 
with respect to clients whose financial statements are 
reported on by their firms and filed with the Commis- 
sion shall be engaged as staff. You are to determine 
the scope of your examination based upon your 
professional experience and insights. Attached hereto 
as Exhibit B is a listing of areas of inquiry which the 
staff of the Commission and Laventhol have agreed 
may be pertinent to your examination. The Commis- 
sion and Laventhol believe that the Committee should 
carefully appraise the relative importance to the 
overall objectives of your examination of the areas 
listed on Exhibit B in determining the nature and 
extent of your investigation with respect to those 
areas. While it is expected that you will consider these 
matters in determining the scope of your examination, 
your judgment as to its nature and extent shall be 
determinative. 


Laventhol has advised the Commission that it has 
institued a substantial number of quality control pro- 
cedures related to the areas of inquiry listed on Ex- 
hibit B, as well as various internal systems designed 
to assure compliance with those procedures. The 
Commision and Laventhol believe that it may be 
feasible for the Committee to place significant 
reliance on these internal quality control measures in 
conducting your examination in certain areas. It is 
anticipated that any such reliance will be based on 
appropriate testing and evaluation. 


As part of your examination, it is expected that you 
will inquire into Laventhol’s present procedures as 
they relate to the problems described in the 
Commission’s Rule 2(e) Opinion. It is not expected 
that you will form judgments concerning the merits of 
the Commission’s position. Rather, you should 
consider, the adequacy with which Laventhol’s 
present procedures deal with the types of problems 
discussed in the Rule 2(e) Opinion. 


It is assumed that pertinent documentary material 
such as audit guides and programs and quality 
control procedures will be reviewed, that executive 
and operating office personnel will be interviewed, 
that the functioning of selected operating offices 
representative of Laventhol’s practice will be reviewed 
and that selected audit engagements (including work- 
ing papers) will be reviewed. Your examination with 
respect to particular audit engagements may concen- 
trate on what are, in your judgment, critical audit 
areas. The specific audit engagements to be reviewed 
will be at your discretion. It is expected that the 
engagements selected will be a representative 
cross-section of the Firm’s SEC audit practice. 


Although the AICPA program for review of quality 
control procedures of multi-office firms may be use- 
ful, the scope and methods of your examination are 
not limited to those of the AICPA review program, but 
should be conducted as you deem appropriate. Your 
examination also differs from the AICPA review 
program in that your report will be submitted both to 
the Commission’s staff and Laventhol and your 
working papers will be available for examination upon 
request by the Commission’s staff and by Laventhol. 


Your examination and working papers are subject to 
the confidentiality requirement of the Commission’s 
Order. The identity of the Laventhol clients involved in 
particular audit engagements reviewed by you should 
not be disclosed in your working papers or report, but 
should be disclosed to counsel for Laventhol, and will 
be furnished by them to the Commission upon 
request and will, of course, be known to Laventhol. 
Although you will not have responsibility for the ade- 
quacy of Laventhol’s examinations or the correctness 
of its opinions in such engagements, it is expected 
that you will bring to the attention of Laventhol any 
apparent material deficiencies. Your working papers 
should note such instances, without client identifica- 
tions, and the disposition thereof by Laventhol. 


Any description of the details of the matters inquired 
into by you will form part of your working papers. 
Your report will describe your work, state your conclu- 
sions, and describe any recommendations made by 
you. Shoud you conclude that there are significant 
areas which require corrective action by the Firm, they 
should set forth in the report; where such action has 
been taken or commenced, the report should include a 
description of such action and an evaluation of its 
adequacy. 


While it is not contemplated that you will render any 
interim reports, you will advise the staff of the Com- 
mission and Laventhol of the progress of your ex- 
amination. It is contemplated that the scope of your 
examination as outlined above will not be altered 
without the prior approval of both Laventhol and the 
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Commission. However, it is contemplated that you 
will be free to discuss your examination with 
Laventhol or the Commission’s staff on such basis as 
you deem appropriate. 


EXHIBIT A 
For the foregoing reasons, it is hereby ORDERED, 


1. This proceeding under Rule 2(e) of the Commis- 
sion’s Rules of Practice is instituted and the Offers of 
Settlement submitted by Laventhol, Goldfine, 
Lipschutz and Klein, are hereby accepted. 


2. An examination will be made of the manner in 
which Laventhol conducts its audit practice with 
respect to audit clients whose financial statements 
reported upon by Laventhol are filed with the Com- 
mission or whose securities are listed on a stock ex- 
change or traded in the over-the-counter market. 


(a) This examination will be carried out by a 
committee (the ‘“Committee”) whose compensation 
and expenses will be borne by Laventhol. The 
members of the Committee shall be selected by 
Laventhol from a list of persons acceptable to the 
staff of the Commission; 


(b) The joint understanding of the Commission and 
Laventhol concerning this examination is outlined in a 
memorandum addressed to the Committee and at- 
tached hereto as Annex B. 


(c) Laventhol shall promptly take all steps 
reasonably necessary and appropriate to implement 
any reasonable recommendations the Committee may 
make with respect to the manner in which such audit 
practice is conducted, provided, however, that if 
Laventhol demonstrates to the satisfaction of the 
Commission that a recommendation of the Committee 
is not reasnable or need not be implemented either in 
the form recommended or with reasonable modifica- 
tions, such recommendation need not be adopted; 
and 


(d) The contents of the examination, the working 
papers, files and other documentation (except the 
Committee’s Report) and the deliberations of the 
Committee will be kept confidential, except from 
Laventhol and the Commission, to the extent 
permitted by law. 


(3) Fora period of sixty days beginning September 1, 
1977, Laventhol will not accept or negotiate the 
acceptance of audit engagements from new audit 
clients which contemplate the issuance by Laventhol 
of an auditor’s report concerning financial statements 
which it is expected by Laventhol will be filed with the 
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Commission within the next succeeding twelve-month 
period. Such limitaton shall not include an audit client 
(i) in which a significant equity or debt interest is held 
or acquired by a present client of Laventhol; (ii) for 
which Laventhol has performed professional services 
since January 1, 1976; (iii) which is a client, or a 
subsidiary or a division of a client, of a foreign af- 
filiated or correspondent firm of Laventhol; (iv) which 
since January 1, 1976 and prior to the date of this 
Order has communicated with Laventhol concerning 
the possible engagement of Laventhol as its auditors 
:(the Commission having been advised of the number 
of such instances); or (v) if its acceptance by Laven- 
thol as an audit client is approved in the particular cir- 
cumstances by the Chief Accountant of the Commis- 
sion. 





(4) Each of the individual respondents shall comply 
with his respective undertaking. 


(5) The Commission 
proceeding. 


retains jurisdiction of this 


By the Commission. 


George Fitzsimmons 
Secretary 








EXHIBIT B 
Specific areas, as they relate to the audit practice; 


1. Hiring practices for all professionals (partners and 
employees). 


2. Training and continuing education of all 
professionals. 


3. Promotion and compensation of all professionals. 
4. Acceptance of clients. 
5. Setting audit engagement fees. 


6. Allocation of professional responsibilities within 
the firm. 


7. Professional staffing of offices. 
8. Maintaining professional independence. 
9. Conduct of audit practice engagements. 


a. Professional staffing and allocation of responsi- ¢ 
bilities. 











maa 








b. Audit program and workpaper preparation and 
review. 


c. Interoffice communications in the case of multi- 
office engagements. 


d. Identification and resolution of problems during 
the course of an audit. 


e. Independence. 
f. Review procedures. 
g. Availability and application of industry expertise. 


10. Formulating and communicating firm practices, 
procdures and policies to professionals. 


11. Current procedures for creating and implement- 
ing quality controls. 


12. Firm-wide corrective or improvement measures. 


13. Responsibilities and exercise thereof by relevant 
committees. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13977/September 21, 1977 


In the Matter of 


TAD DEPOSITORY CORPORATION 
Two Broadway 
New York, New York 10004 


(SR-TAD-77-2) 


ORDER APPROVING RULE CHANGE SUBMITTED BY 
TAD DEPOSITORY CORPORATION RELATING TO 
THE RELEASE OF TAD & CO. NOMINEE STOCK 
CERTIFICATES TO PARTICIPANTS 


On July 21, 1977 TAD Depository Corporation (“TAD”) 
submitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the “Act”), a 
proposed amendment to its procedures to provide for 
the release of stock certificates registered in TAD’s 
nominee name to TAD participants. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, notice of the proposed rule change 
was published in the Federa/ Register (42 FR 41204, 
August 15, 1977), and the public was invited to 
comment thereon. Notice of the filing and an 
invitation for comments also appeared in Securities 


Exchange Act Release No. 13845, August 10, 1977. No 
letters of comment were received. 


The Commission has reviewed the proposed rule 
change and finds that it is consistent with the require- 
ments of the Act and the rules and regulations there- 
under applicable to registered clearing agencies. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
contained in File No. SR-TAD-77-2 be, and hereby is, 
approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13978/September 21, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 10:00 a.m. (EDT) on 
September 21, 1977 and terminating at midnight (EDT) 
on September 30, 1977 of the securities of Billings 
Energy Corp. (“Billings”), a Utah corporation with 
principal executive offices located at 2000 East 
Billings Avenue, Provo, Utah. 


The Commission ordered the suspension in Billings’ 
securities because of conflicting reports in the press 
about the company’s operations and financial 
condition. One article currently being widely syndi- 
cated in newspapers throughout the country states 
that: 


So far the company has received of $2 million in re- 
search contracts and grants... 


This apparently a reference to Billings’ cumulative 
amount of grants since 1973. Billings’ latest financial 
statements, as of December 31, 1976 shows $574,000 
in contract revenues. 


The article also states that Billings’ computer 
manufacturing subsidiary “has earned over $3 
million”. Billings’ 1976 income statement shows other 
operating income as $13,702 and a loss from opera- 
tions of $111,702. 
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A recent Barron’s article of September 6, 1977 states 
that: “More losses seem likely at Billings...” 
Billings, however considers this article to be unduly 
pessimistic. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless and 
until they have strictly complied with all of the pro- 
visions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but im- 
mediately contact the staff of the Division of Enforce- 
ment in Washington, D.C. If any broker or dealer is 
uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has 
familiarized himself with said rule and is certain that 
all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of 
said rule, the Commission will consider the need for 
prompt enforecment action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13979/September 21, 1977 


Notice of Filing of Proposed Rule Change by the Na- 
tional Association of Securities Dealers, Inc. 


(File No. SR-NASD-77-13) 


On August 15, 1977 the National Association of Secu- 
rities Dealers, Inc. (“NASD”) submitted pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934 
(the “Act”) a proposed rule change (the “Proposal”) to 
reduce the variable portion of its annual membership 
assessment from 0.2% to 0.17% of gross income 
derived from transactions in municipal securities and 
from 0.25% to 0.21% of gross income derived from 
other over-the-counter transactions in securities, and 
to clarify the definition of gross income. The Proposal 
became effective upon filing pursuant to Section 19(b) 
(3) (A) of the Act. At any time within 60 days of the 
date of filing of the Proposal, the Commission may 
summarily abrogate it. 
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Publication of the submission is expected to be made 
in the Federal Register during the week of September 
26, 1977. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 15 days from the date of 
publication in the Federal Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-77-13. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the NASD. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel°ase No. 13980/September 21, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MUNICIPAL SECURITIES RULEMAKING 
BOARD 


File No. SR-MSRB-77-5 


The Municipal Securities Rulemaking Board 
(‘‘MSRB’’) submitted on September 19, 1977 Amend- 
ment No. 1 to a proposed rule change filed under Rule 
19b-4. It would amend certain provisions of the 
MSRB‘s Rules G-8 and G-9, in particular subpara- 
graphs G-8(a) (xi) (G) relating to authorization to effect 
transactions for corporate and other accounts and 
G-8(a) (xi) (K) relating to authorization to pledge or 
loan securities. The initial proposal was published in 
Securities Exchange Act Release No. 13732 (July 8, 
1977), 42 FR 36577 (July 15, 1977). 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
26, 1977. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 














views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. SR- 
MSRB-77-5. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13981/September 21, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORP- 
ORATED 


File No. SR-MSE-77-32 


The Midwest Stock Exchange, Incorporated submitted 
on September 1, 1977 a proposed rule change under 
Rule 19b-4 to permit an order initiated off the floor to 
be entered on an ‘‘all-or-none’’ basis. 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
26, 1977. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Wahington, 
D.C. 20549. Reference should be made to File No. 
SR-MSE-77-32. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 


L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13982/September 22, 1977 


Admin. Proc. File No. 3-4733 
In the Matter of 


GLENN WOO 
1 Exchange Place 
Jersey City, New Jersey 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Action 

Sale of Unregistered Securities 
Manipulation 

Injunction 


Where president of registered broker-dealer admit- 
tedly violated registration and antifraud provisions by 
participating in a manipulative scheme to inflate the 
price of a security and, as a result thereof, was 
enjoined from further violations of those provisions, 
and where president had also been so enjoined on the 
basis of his participation in another manipulative 
scheme involving a different security, he/d, in public 
interest to restrict president’s association with any 
broker or dealer. 


APPEARANCES: 


Burton H. Finkelstein, David J. Levenson and John F. 
McCarthy III, of Finkelstein, Thompson & Levenson, 
for Glenn Woo. 


William D. Moran, Jeffrey H. Tucker, Douglas P. 
Jacobs and Andrew E. Goldstein, of the New York 
Regional Office of the Commission, for the Division of 
Enforcement. 
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Glenn Woo, president and 50% owner of Amswiss 
International Corp., a registered broker-dealer, and 
our Division of Enforcement appeal from the sanction 
imposed on Woo by an administrative law judge. The 
judge barred Woo from association with any broker or 
dealer with the proviso, however, that, after 18 
months, he could apply to become so associated in 
connection with back office operations. 


The order instituting these proceedings alleges that, in 
an action brought by this Commission based on Woo’s 
dealings in the stock of Meridan Fast Food Services, 
Inc.,? Woo was permanently enjoined from violations 
of registration and antifraud provisions of the 
securities acts. The order also charges Woo with the 
underlying violations that led to the injunctive 
judgment. At the outset of these proceedings, Woo 
admitted the allegatons against him. Hence the only 
question presented is: What sanction, if any, should 
be imposed? 


At the instance of this Commission, two courts, after 
trial, issued permanent injunctions against Amswiss 
and Woo in 1975. Both courts found that the 
defendants had violated registration and antifraud 
provisions of the securities acts through their partici- 
pation in manipulative schemes engineered by one 
Ramon D’Onofrio. One of the schemes involved the 
stock of Galco Leasing Systems, Inc., and the other, 
the stock of Meridan. The courts’ findings* may be 
summarized as follows.* 





1 Pursuant to its offer of settlement in these proceedings, 
Amswiss’s broker-dealer registration was suspended for 30 
days. Securities Exchange Act Release No. 13011 (Novem- 
ber 26, 1976), 11 SEC Docket 1054. 


2 Meridian was subsequently merged into Radiation Service 
Associates, Inc. 


3The findings are reported in S.E.C. v. D’Onofrio, CCH 
Fed. Sec. L. Rep. (1975-1976 Transfer Binder), 495,201 
(Galco manipulation), and in S.E.C. v. Cooper, 402 F. 
Supp. 516 (S.D.N.Y., 1975) (Meridian manipulation). 


4Woo complains that the administrative law judge impro- 
perly considered certain evidence introduced by the Divi- 
sion concerning the Galco and Meridian manipulations, 
and other evidence allegedly outside the scope of the order 
for proceedings concerning Woo’s relationship with 
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The Galco manipulation took place in early 1971. Its 
first stage involved the purchase by D’Onofrio, 
through his account at a Swiss bank, of restricted Galco 
stock from Galco insiders. This was followed by the 
sale of the shares, now supposedly free of restrictions, 
to pre-arranged buyers and then to the public at 
prices which had been artificially inflated. With 
respect to Woo, the court stated. 


‘‘Woo was a knowing participant in the scheme to 
cross the [insiders’] shares into D’Onofrio’s account 
[at the bank] at a substantial discount. After accom- 
plishing [this] through Amswiss . .. , D’Onofrio and 
Woo set out to manipulate Galco’s price up to the level 
at which they hoped to distribute the shares on the 
market ....Insummary, ...Amswiss and Woo 
participated in a scheme with D’Onofrio to manipulate 
upward the price of an essentially worthless securities 
for the purposes of inducing third-party purchases 
and distributing their Galco shares to the 
public....In view of the totality of the 
circumstances, this court concludes that Amswiss and 
Woo would likely participate in future unlawful 
distributions and manipulations.’’® 


The Meridian manipulation lasted from June 1971 to 
February 1972, when it was brought to an end by our 
suspension of trading in the stock. In 1969, Woo had 
refused to underwrite a public offering of Meridan 
stock, despite D’Onofrio’s urgings, because the fast 
food area was no longer attractive and Meridian had 





D’‘Onofrio and his dealings in stocks other than Galco and 
Meridian. Whatever the merits of Woo’s position, we have 
determined not to consider any of the challenged evidence 
in making our determination herein. 


Woo also moves to dismiss these proceedings on the ground 
that our staff failed to inform him, prior to his testimony, 
that it had referred the Meridian matter to the United 
States Attorney for possible criminal prosecution. In the 
alternative, he asks that these proceedings be stayed pend- 
ing further inquiry by him and by us into our staff's con- 
duct, and that the staff members in question be disqualified 
from further participation in this case. But, since Woo was 
in no way prejudiced by the action of our staff, his requests 
are without merit. The United States Attorney determined 
not to prosecute Woo. And we have made no findings 
against Woo on the basis of his testimony. Nor have we 
drawn any adverse inferences from that testimony. Thus 
Woo’s motions, and his request for oral argument, are 
denied. 


5S.E.C. v. D’Onofrio, supra, at pp. 98,014, 98,015 and 
98,019. 




















‘‘terrible’’ financial reports. However, Amswiss 
ultimately underwrote an offering of 60,000 shares of 
Meridian at $5 per share pursuant to a claimed 
Regulation A exemption from the Securities Act’s 
registration requirements. The underwriting agree- 
ment provided that 22,000 shares had to be sold by 
June 22, 1971, or the underwriting would be 
withdrawn and the proceeds returned to subscribers. 
By the required date, 22,600 shares had been sold, 
mostly to friends, relatives and acquaintances of 
D’Onofrio and of Leonard Cooper, Meridian’s presi- 
dent. But most of these shares soon found their way to 
the same Swiss bank that had been utilized in the 
Galco manipulation. By the time this Commission 
suspended trading, the price of Meridian, ‘‘an in- 
solvent and essentially worthless company,’’ had been 
run up through controlled trading to $20 per share. 


The court stated: 


‘*The evidence establishes . . . that Woo was not just 
negligent but .. willfully aided and abetted the 
contrived stock trading. Woo did not merely overlook 
the unrealistic buy and sell orders and the suspicious 
price jumps in Meridian, he was aware of the plot to 
manipulate Meridian and knowingly and_ willfully 
joined the scheme to help it succeed. . . . The inter- 
relationships of Woo, Cooper, D’Onofrio and both 
Cooper’s and D’Onofrio’s friends in the offering and 
later in the aftermarket trading reveal a well 
calculated plot that commenced with the underwriting 
itself. The . . . claim that Amswiss had only ‘a merely 
mechanical role as executing broker in unsolicited 
transactions’ is sheer pretense.’’ s 


In addition, the court had this to say about Woo’s 
testimony: 


‘*| find that Woo was, to understate it, not a credible 
witness. As the Court observed several times during 
his testimony, it was difficult to determine whether his 
answers were founded on imagination, assumption or 
conjecture. Indeed, his own attorney acknowledged 
that portions of his testimony were so contradictory 
that some ‘clarification’ was required. Woo was ready 
with glib but implausible explanations for questionable 
transactions. A careful word-by-word reading of the 
trial transcript not only confirms the Court’s 
observation at the time of trial, but reveals a 
calculated and cunning attempt by Woo, sophisticated 
in the ways of the securities market, to cover up his 
role as an active participant and an aider and abetter 
of D’Onofrio’s practices. His entire course of conduct 
reflects a conscious purpose to obscure his knowing 
participation in D’Onofrio’s fraudulent activities.’’’ 





6° S.E.C. v. Cooper, supra, 402 F. Supp. at 522. 
7$.E.C. v. Cooper, supra, 402 F. Supp. at 518. 


Our staff maintains that the public interest requires 
that Woo be totally barred from any further role in the 
securities business. Woo, on the other hand, contends 
that the sanction imposed by the administrative law 
judge is too severe. 


Manipulation strikes at the integrity of the pricing 
process on which all market participants rely. It was 
one of the practices at which the Securities Exchange 
Act was aimed ® 


Hence we agree with our staff that Woo’s misconduct 
was extremely serious. He was a principal in two 
separate manipulations. His deliberately evasive testi- 
mony at the trial of the Meridian injunctive action is 
another disturbing factor. That ‘‘lack of candor’’ 
compounds the gravity of his offenses.® 


Woo’s basic contention is that his conduct since 1971 
demonstrates that he no longer poses any threat to the 
investing public. Amswiss has terminated all under- 
writing activities and virtually all of its retail accounts. 
At present, it is primarily a third market trading firm. 
Amswiss’s co-owner, Barry Finkelstein, is chiefly 
responsible for the firm’s trading. Woo handles back 
office, compliance, banking and financial matters. 


Woo asserts that since the time of his admitted mis- 
conduct, he and Amswiss have established an 
unblemished record of compliance with regulatory 
requirements. Numerous witnessess testified to Woo’s 
good character, honesty and reliability. Much was said 
about Amswiss’s unique marketmaking function, and 
about Amswiss’s need for Woo. 


But this evidence is seriously undercut by Woo’s 1975 
testimony in the Meridian injunctive action which the 
court characterized as ‘‘a calculated and cunning 
attempt . . . to cover up his [prior derelictions].” That 
characterization precludes us from viewing Woo as 
completely rehabilitated. Hence we find it impossible 
to take as sanguine a view as he himself does of the 
prospects for his future honesty. 





8 The Senate Committee report on that statute said: 


“The purpose of the act is . . . to purge the securities 
exchanges of those practices which have prevented them 
from fulfilling their primary function of furnishing open 
markets for securities where supply and demand may 
freely meet at prices uninfluenced by manipulation or 
control.”” S. Rep. No. 1455, 73d Cong., 2d Sess., p. 81 
(1934). See also the preambles to the Exchange and the 
Securities Acts and Section 2 of the Exchange Act. 


*See, e.g., Thomas D. Conrad, Jr., 44 S.E.C. 725, 731- 
732 (1971); John G. Abruscato, 43 S.E.C. 290, 214 (1966). 
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Nevertheless, we think it unnecessary to bar Woo 
forever from ali segments of the brokerage business, 
or from ever again exercising a supervisory role 
therein. Consequently, we shall impose a bar but 
provide that, after 18 months, Woo may return to the 
business. However, in view of his prior misconduct, 
such return may not be in any position directly or 
indirectly connected with the underwriting or retail 
sale of securities. Nor may Woo have any role in 
setting the prices at which securities. Nor may Woo 
have any role in setting the prices at which securities. 
Nor may Woo have any role in setting the prices at 
which securities are quoted or traded, or engage in the 
actual trading of securities. 


We also consider it unnecessary to require that Woo 
dispose of his interest in Amswiss during his 18-month 
period of total exclusion. Hence we shall permit him to 
retain his Amswiss stock. We shall also permit him to 
collect dividends on that stock. However, during his 
period of total exclusion, Woo may not: 


(A) Collect any salary from Amswiss; or 


(B) Participate in any way (managerial or non-man- 
agerial) in Amswiss’s activities. 


V 
An appropriate order will issue. 
By the Commission (Chairman WILLIAMS and Com- 


missioners LOOMIS and EVANS); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13982/September 22, 1977 


Admin. Proc. File No. 3-4733 

In the Matter of 

GLENN WOO 

1 Exchange Place 

Jersey City, New Jersey 

ORDER IMPOSING REMEDIAL SANCTION 


On the basis of the Commission’s opinion issued this 
day, it is 
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ORDERED that Glenn Woo be, and he hereby is, 
barred from being associated with any broker or dealer 
with the proviso that, after 18 months, he may become 
so associated in a position which is not directly or in- 
directly connected with the underwriting or retail sale 
of securities, and which does not involve the setting of 
prices at which securities are quoted or traded or the 
actual trading of securities; and it is further 


ORDERED that the bar hereby imposed shall not pre- 
lude Woo from retaining his stock interest in Amswiss 
International Corp. during his 18-month period of total 
exclusion and collecting any dividend thereon; but it is 
further 


ORDERED that Woo be, and he hereby is, preluded 
during said 18-month period from: 


(A) Collecting any salary from Amswiss International 
Corp.; or 


(B) Participating in any way (managerial or non- 
managerial) in the activities of that firm. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13983/September 22, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) the single ten day sus- 
pension of exchange and over-the-counter trading for 
the period commencing at 9:45 a.m. (EDT) on 
September 22, 1977 and terminating at midnight 
(EDT) on October 1, 1977 of the securities of Tellico 
Information Services, Inc. a Utah corporation with 
principal executive offices located at 39 Broadway, 
New York, New York 10005. 


The Commission initiated the trading suspension 
because of questions which have arisen concerning the 
recent trading activity in the over-the-counter market 
for Tellco’s common stock and because of the 
inadequacy of public information concerning the 
company. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 

















Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless and 
until they have strictly complied with all of the 
provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but im- 
mediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time as 
he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need.for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13984/September 22, 1977 


Orders have been issued granting the applications of 
the New York Stock Exchange, Inc. to strike from list- 
ing and registration the specified securities of the 
following companies: Union Fidelity Corporation, 
common stock, $.10 par value and United Merchants 
and Manufacturers, !Inc., common stock, $1.00 par 
value, 4% Convertible Subordinated Debentures due 
November 1, 1990, and 9-1/2% sinking fund 
debentures due November 15, 1995. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13985/September 22, 1977 


An order has been issued granting an application by 
Frigitronics, Inc. to withdraw its common stock, $.10 
par value from listing and registration on the American 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13986/September 22, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-77-27 


The Pacific Stock Exchange Incorporated submitted on 
September 8, 1977 a proposed rule change under Rule 
19b-4 to amend Rule |X by eliminating Sections 3(a) 
through 3(f) (the principal purpose of membership 
requirement) and to add definitive provisions for 
approving, denying and conditioning membership on 
the PSE (new Sections 3(a) through 3(e)), and to 
define certain obligations of terminating members 
(new Section 11). 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
26, 1977. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine whether 
the proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-PSE-77-27. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13987/September 22, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MUNICIPAL SECURITIES RULEMAKING 
BOARD 


File No. SR-MSRB-77-12 
The Municipal Securities Rulemaking Board submitted 
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on September 20, 1977 a proposed rule change under 
Rule 19b-4 to codify basic standards of fair and ethical 
business conduct for municipal securities profes- 
sionals. 


Publication of the submission is expected to be made 
in the Federal Register during the week of September 
26, 1977. In order to assist the Commission to deter- 
mine whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Ref- 
erence should be made to File No. SR-MSRB-77-12. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13988/September 22, 1977 


A notice has been issued giving interested persons un- 
til October 7 to request a hearing on the applications 
of the Boston Stock Exchange, Inc. for unlisted trading 
privileges in the common stock of the specified com- 
panies: Bally Manufacturing Corp. (Del.), $0.66-2/3 
par value; Inexo Oil Co. (Del.), $0.02 par value; 
Nashua Corporation, $1.00 par value; Mapco, Inc. 
(Del.), $1.00 par value; Combustion Equipment As- 
sociates, Inc. (N.Y.); and Crum & Forster, $1.25 par 
value. 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20176/September 16, 1977 
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In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


(70-6057) 


NOTICE OF PROPOSED ACQUISITION OF COAL 
HOPPER RAIL CARS 


NOTICE IS HEREBY GIVEN that Southwestern Elec- 
tric Power Company (‘‘SWEPCO’’), an electric utility 
subsidiary of Central and South West Corporation, a 
registered holding company, has filed an application 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘‘Act’’), designating 
Sections 9(a) and 10(a)(3) of the Act as applicable to 
the following proposed transaction. All interested per- 
sons are referred to the application which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


SWEPCO proposed to enter into a Conditional Sale 
Agreement (the ‘‘Sale Agreement’’) with the Thrall 
Car Manufacturing Company (‘‘Thrall’’), pursuant to 
which SWEPCO will aquire 242 one hundred ton, sixty 
foot, open-top coal hopper rail cars (the “Equip- 
ment’’). The Equipment will be used to transport coal 
from a mine near Gillette, Wyoming, with which, 
SWEPCO states, it has a 25 year-requirements con- 
tract, to SWEPCO’s Flint Creek and Welsh Power 
Plants, located at Siloam Springs, Arkansas and 
Cason, Texas respectively. SWEPCO further states 
that it has previously received authorization to acquire 
363 rail cars in connection with the start-up of Unit No. 
1 at the Welsh Plant (HCAR No. 19643) and that the 
equipment is necessary in connection with the Flint 
Creek Plant, for which coal stockpiling is to begin this 
fall. The Equipment is expected to be delivered in 
October. 


Thrall will assign its right, title and interest in both 
the Sale Agreement and the Equipment to the 
Mercantile-Safe Deposit and Trust Company, Balti- 
more, Maryland, as Agent (‘‘Agent’’), pursuant to an 
agreement and assignment (‘‘Assignment’’). Certain 
institutional investors (‘‘Investors’’) will provide funds 
(‘‘Conditional Sale Indebtedness’’) to the Agent to pay 
Thrall pursuant to a Finance Agreement (‘‘Finance 
Agreement’’), receiving in return participating 
interests in the Sale Agreement, the Assignment, the 
security title in the Equipment retained by the Agent 
and certain other cash and property that may be held 
by the Agent under the Finance Agreement. 


Thrall expects to manufacture the Equipment and 
deliver it to SWEPCO on the date or dates specified in 























the Sale Agreement. Any Equipment not so delivered, 
accepted and settled for by the Cut-off Date, as 
defined in the Sale Agreement, is to be excluded from 
the Sale Agreement and purchased directly by 
SWEPCO. 


It is stated that the total base price for the Equipment 
will not exceed $8,400,000. SWEPCO will pay that 
portion of the total base price represented by the Con- 
ditional Sale Indebtedness payable in installments 
from May 1, 1978, to and including November 1, 1983 
(up to $2,520,000) in 12 consecutive, equal, semi- 
annual installments beginning May 1, 1978 and will 
pay interest on such indebtedness at the rate of 7.75% 
per annum from the respective Closing Dates under 
the Sale Agreement on which payment to Thrall is 
made by the Agent and funds advanced by the Inves- 
tors. That portion of the total base price represented 
by the Conditional Sale Indebtedness payable in in- 
stallments from May 1, 1984 to and_ including 
November 1, 1997 (up to $5, 889, 000) will be paid by 
SWEPCO in 28 consecutive, equal, semi-annual 
installments beginning May 1, 1984 and SWEPCO will 
pay interest on such indebtedness at the rate of 8.20% 
per annum, from the respective Closing Date under 
the Sale Agreement on which payment to Thrall is 
made by the Agent and funds advanced by the Inves- 
tors. The Agent may invest the funds it receives from 
the Investors and the interest and proceeds from such 
investments will be used to pay Thrall the amounts 
due pursuant to the Assignment. SWEPCO is ob- 
ligated to make up the difference, if any, between 
such interest and proceeds and the amounts due Thrall 
pursuant to the Assignment. SWEPCO will pay the 
Agent all expenses incurred by the Agent with respect 
to the investments made. So long as no default shall 
have occured and be continuing, any excess of the 
interest and proceeds from such investments over and 
above the amounts due Thrall will be paid by the 
Agent to SWEPCO. SWEPCO is also obligated to pay 
the Agent the difference, if any, between the moneys 
it pays the Agent as assignee of Thrall’s rights under 
the Sale Agreement and the installments of principal 
and interest owing the Investors under their certifi- 
cates of interest. The Conditional Sale Indebtedness 
due from May 1, 1988 through November 1, 1997 will, 
in addition to prepayment on casualty occurrences, be 
prepayable beginning in 1988 at 104% of par declining 
in equal annual amounts to 100% of par at maturity, in 
each case together with accrued interest to the date of 
prepayment. The Conditional Sale Indebtedness due 
through November 1, 1988 will not be prepayable 
except on casualty occurrences. 


It is stated that, in the event of any Casualty 
Occurrence, as defined in the Conditional Sales 


Agreement, SWEPCO must notify the Agent and 


when the Aggregate Casualty Value, defined as that 


amount which bears the same ratio to the original 
purchase price of the subject Equipment as the unpaid 
Conditional Sale Indebtedness bears to the original 
Conditional Sale Indebtedness, exceeds $200,000, 
SWEPCO will be required to pay an amount equal to 
the Aggregate Casualty Value to the Agent on the next 
date for payment of principal or interest. Such 
amounts may, at SWEPCO’s option, be used either to 
prepay pro rata installments of the Conditional Sale 
Indebtedness or to purchase qualifying replacement 
equipment. 


It is stated that no state commission and no federal 
commission, other than this Commission, has jurisdic- 
tion with respect to the proposed transaction. It is 
stated that the fees and expenses to be incurred in 
connection with the proposed transaction will be 
supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 11, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application, as filed or as it 
may be amended, may be granted as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release no 20177/September 19, 1977 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6037) 


ORDER AUTHORIZING PUBLIC UTILITY TO ENTER 
INTO INSTALLMENT SALES AGREEMENTS IN 
CONNECTION WITH THE ISSUANCE OF POLLU- 
TION CONTROL REVENUE BONDS 


Arkansas Power & Light Company (‘‘AP&L’’), a 
wholly-owned subsidiary company of Middle South 
Utilities, Inc., a registered holding company, has filed 
an application-declaration and an amendment thereto 
with this Commission pursuant to Sections 9(a), 10 and 
12(d) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 44 promulgated thereunder. 


In order to comply with prescribed federal, state and 
local standards with respect to air and water quality 
and the disposal of sewage and solid waste it has been 
and will be necessary to construct certain facilities for 
pollution control purposes at two 700 MW nominally 
rated coal fired generating units known as White Bluff 
Unit Nos. 1 and 2 (‘‘White Bluff Plant’’) presently 
under construction in Jefferson County, Arkansas. 
AP&L has sold a 35% undivided interest in the White 
Bluff Plant to Arkansas Electric Cooperative Corpora- 
tion (HCAR No. 20076) and plans to sell a 5% un- 
divided interest in the White Bluff plant to the City of 
Jonesboro, Arkansas by September 1, 1977. AP&L 
now proposes to dispose of, and to contract to acquire, 
its anticipated 60% undivided interest (‘‘Pollution 
Facilities’) in certain of the pollution contro! facilities 
at the White Bluff Plant and its 60% undivided in- 
terest (‘‘Industrial Facilities’’) in certain machinery, 
equipment and other facilities at the White Bluff 
Plant. 


In order to effect such transactions, AP&L proposes to 
enter into two separate installment sale agreements 
(‘‘Agreements’’) with Jefferson County, Arkansas 
(‘‘County’’), which will provide for the acquisition, 
construction and installation of the Pollution Facilities 
and the Industrial Facilities on behalf of the County. 
The Agreement relating to the Pollution Facilities will 
contemplate the issuance by the County under a trust 
indenture between the County and a trustee of not to 
exceed $50,000,000 aggregate principal amount of its 
Pollution Control! Revenue Bonds, Series 1977 
(Arkansas Power & Light Company Project) 
(‘‘Pollution Bonds’’). The net proceeds of the sale of 
Pollution Bonds will be used to defray the cost of con- 
struction of the Pollution Facilities. The Agreement 
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relating to the Industrial Facilities will contemplate the 
issuance by the County under a trust indenture 
between the County and a trustee of $1,000,000 aggre- 
gate principal amount of its Industrial Development 
Revenue Bonds, Series 1977 (Arkansas Power & 
Light Company Project) (‘‘Industrial Bonds’’), the net 
proceeds of which would be used to degray the cost of 
construction of the Industrial Facilities. The operative 
terms and provisions of the two Agreements and the 
Pollution Bonds and the Industrial Bonds (collectively 
‘‘Bonds’’) and the respective indentures (‘‘Inden- 
tures’’) under which they are to be issued will be sub- 
stantially identical. 


The Agreements will provide for the sale of the 
Facilities by the County to AP&L subject to a lien and 
security interest retained by the County and the 
payment by AP&L of the purchase price of the 
Facilities, together with interest thereon, in semi-an- 
nual installments over a term of years. In the Agree- 
ments AP&L will assent to the assignment and pledge 
to the trustees under the Indentures of the rights of 
the County in the Facilities and of the County’s 
interest in, and of the moneys receivable by the 
County under, the Agreements, except for certain 
rights to indemnification and reimbursement of 
expenses. 


The Agreements will further provide that the purchase 
price of the Facilities payable by AP&L will be such 
amount as shall be sufficient (together with other 
moneys held by the trustees under the Indentures and 
available therefor) to pay the principal of the Bonds as 
the same becomes due and payable. AP&L under the 
Agreements will also agree to pay interest on the 
unpaid balance of the purchase price of the Facilities 
equal to the premium, if any, and interest on the 
Bonds. Under the Agreements AP&L will also be obli- 
gated to pay (i) the fees and charges of the trustee and 
any paying agent or agents under the Indentures, (ii) 
all expenses incurred by the County in connection with 
its rights and obligations under the Agreements, (iii) 
all expenses necessarily incurred by the County or the 
trustees under the Indentures in connection with the 
transfer or exchange of Bonds and (iv) all other 
payments which AP&L agrees to pay under the Agree- 
ments. 


The Agreements will provide that AP&L may at any 
time prepay all or any portion of the unpaid balance of 
the purchase price of the Facilities, together with 
interest thereon, in whole or in part, such payment to 
be sufficient (together with other moneys held by the 
trustees under the Indentures and available therefor) 
to redeem on or after October 1, 1987, a specified 
principal amount of Bonds in the manner and to the 
extent provided in the Indentures, including any 
applicable premium, which will be 3% of the principal 
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amount in the 11th year and which will reduce by % of 
1% annually thereafter. 


The Agreements will also provide that, upon 
occurrence of certain events relating to the operation 
of the White Bluff Plant or the Facilities, AP&L may at 
any time prepay the entire unpaid balance of the pur- 
chase price of the Facilities together with interest 
thereon. It will also provide that in the event of certain 
rulings of the Internal Revenue Service or certain court 
determinations relating to the taxability of the interest 
on the Bonds, AP&L shall be obligated to prepay the 
entire unpaid balance of the purchase price of the 
Facilities, together with accrued interest. The pay- 
ments by AP&L in such circumstances shall be suffi- 
cient (together with other moneys held by the trustees 
under the Indentures and available therefor) to pay the 
principal of all Bonds together with interest accrued or 
to accrue to the redemption date. 


It is proposed that the Bonds will be issued as either 
serial bonds (‘‘Serial Bonds’’) or term bonds (‘‘Term 
Bonds’’), or a combination thereof. The Term Bonds 
will mature not later than 30 years from the first day 
of the month in which they are initially issued and will 
be subject to a mandatory cash sinking fund. Serial 
Bonds, if any, will mature at various times prior to the 
maturity of the Term Bonds. The effect of the 
mandatory cash sinking fund of the Term Bonds 
together with the serial maturities of the Serial Bonds, 
if any, will be calculated to retire no less that 25% of 
the aggregate principal amount of the Bonds prior to 
ultimate maturity on the first day of the month in 
which the Bonds are issued in the year 2007. The In- 
dentures will provide for the application of such of the 
proceeds of the Bonds which, after completion of the 
Facilities, may remain unused for the redemption mor 
purchase of the Bonds, at the direction of AP&L. 


In order to provide security for the performance of 
AP&L’s obligations under the Agreements, AP&L will 
grant to the County a lien on and security interest in 
(‘County Lien’’) the Facilities. The County will assign 


the County Lien to the trustees pursuant to the 
Indentures. 


The Agreements will provide that prior to the sale of 
the Facilities by the County to AP&L, AP&L will con- 
vey to the County such portions of the Facilities as 
have already been constructed or acquired by AP&L, 
subject to the lien of AP&L’s Mortgage and Deed of 
Trust, dated as of October 1, 1944, made by the Com- 
pany to Morgan Guaranty Trust Company of New York 
and John W. Flaherty, as Trustees, as supplemented 
and amended. 


It is contemplated that the Bonds will be sold by the 
County pursuant to arrangements with a group of 


underwriters represented by Salomon Brothers, 
Goldman, Sachs & Co. and Stephens Inc. In accor- 
dance with the laws of the State of Arkansas, the 
interest rate to be borne by the Bonds will be fixed by 
the County. AP&L will not be party to the under- 
written arrangements; however, the Agreements pro- 
vide that the terms of the Bonds and their sale by the 
County, shall be satisfactory to AP&L. AP&L 
understands that interest payable on the Bonds will be 
exempt from federal income taxes under the provi- 
sions of the Internal Revenue Code. AP&L has been 
advised that the annual interest rates on obligations, 
interest on which is so tax exempt, historically have 
been and can be expected at the time of issuance of 
the Bonds to be 1% to 2% lower than the rates of 
obligations of like tenor and comparable quality, in- 
terest on which is fully subject to federal income tax. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$120,000, including legal fees of $62,000 and ac- 
counting fees of $13,000. It is stated that no state com- 
mission and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20150), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the semi-annual 
installment payment obligations to be undertaken by 
AP&L pursuant to the Agreements insofar as such 
payments are affected by the terms and conditions of 
the sales of the Pollution Bonds and !ndustrial Bonds. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authoriuty. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20178/September 19, 1977 


In the Matter of 
THE SOUTHERN COMPANY 


Perimeter Center East 
P. O. Box 720071 
Atlanta, Georgia 30346 


(70-6057) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that the Southern Com- 
pany (‘‘Southern’’), a registered holding company, has 
filed a declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 
(‘‘Act’’), designating Sections 6(a) and 7 of the Act 
and Rule 50 promulgated thereunder as applicable to 
the following proposed transaction. All interested per- 
sons are referred to the declaration, which is sum- 
marized below, for a complete statement of the 
proposed transaction. 


Southern proposes to issue and sell at competitive 
bidding an undetermined number of shares of its 
authorized but unissued common stock, par value $5 
per share. The number of shares to be issued will be 
determined by Southern and set forth in its 
registration statement or an amendment thereto and 
will be an amount which Southern estimates, in the 
light of market conditions at that time, will result in 
aggregate cash proceeds of $175,000,000. Southern 
states that it may request an exception from the com- 
petitive bidding requirements of Rule 50 if circum- 
stances develop which, in the opinion of Southern, 
make such an exception in the best interest of 
Southern and its investors and consumers 


It is stated that Southern intends to use the net 
proceeds from the sale of the additional common 
stock, together with treasury funds and the proceeds 
from the sales of common stock through operation of 
its dividend reinvestment and stock purchase plan and 
the employee savings plan, to make additional invest- 
ments in common equities of the operating affiliates 
and for other corporate purposes. The operating 
affiliates intend to use the funds received for the con- 
struction or acquisition of property, for the retirement 
of interim indebtedness incurred for such purposes, 
and for other corporate purposes. 


A statement of the fees and expenses to be incurred in 
connection with the proposed transaction will be filed 
by amendment. It is stated that no State or Federal 
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commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 19, 1977, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it 
may be amended, may be permitted to become effec- 
tive as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20179/September 20, 1977 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 


(70-6038) 


ORDER AUTHORIZING PROPOSED ISSUANCE AND 
SALE OF FIRST MORTGAGE BONDS AT COM- 
PETITIVE BIDDING 


Metropolitan Edison Company (‘‘Met-Ed’’), an 
electric utility subsidiary of General Public Utilities 
Corporation, a registered holding company, has filed 
an application and amendments thereto with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rule 
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50 promulgated thereunder regarding the following 
proposed transaction. 


Met-Ed proposes to issue and sell for cash, after com- 
petitive bidding in accordance with the requirements 
of Rule 50 under the Act, up to $35,000,000 principal 
amount of first mortgage bonds, to be dated the date 
of their issue and to mature October 1, 2007 (‘‘New 
Bonds”). The New Bonds are to be issued under the 
Indenture dated November 1, 1944, between Met-Ed 
and Guaranty Trust Company cf New York (now 
Morgan Guaranty Trust Company of New York), 
Trustee, as heretofore supplemented and amended 
and as to be further supplemented and amended by a 
Supplemental Indenture. The bidding procedures 
which Met-Ed will use with respect to the New Bonds 
will require that (1) the price specified in the bid shall 
be not less that 98% and not more than 101% of the 
principal amount of the New Bonds, plus accrued 
interest from October 1, 1977 to the date of delivery, 
and (2) the interest rate to be borne by the New 
Bonds, which shall be specified in such bids, shall be a 
multiple of 1/8th of 1%. The bidding procedure will 
not establish a minimum or maximum interest rate 
within which bids may be submitted. Prior to October 
1, 1982, none of the New Bonds may be redeemed at 
the option of Met-Ed if the moneys for such 
redemption are obtained by Met-Ed borrowings at an 
interest cost less than the annual yield to maturity of 
the New Bonds, except under certain circumstances. 


Substantially all of the proceeds from the sale of the 
New Bonds will be applied to the payment at or before 
maturity of a like amount of Met-Ed’s approximately 
$87,000,000 of short-term bank loans expected to be 
outstanding at the date of sale of the New Bonds and 
the balance, if any, will be applied to reimburse 
Met-Ed’s treasury for funds previously expended 
therefrom for construction purposes. The estimated 
cost of Met-Ed’s 1977 and 1978 construction 
programs, reflecting the effects of a proposed sale 
purchase of interests in two generating units, is 
estimated at $66,000,000 and $11,000,000 respectively. 


The issuance and sale of the New Bonds has been ex- 
pressly authorized by the Pennsylvania Publis Utility 
Commission. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction with respect to the proposed transaction. 
The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$155,000 including a total of $43,000 in legal fees, 
$15,500 in accountant fees and $15,000 in Trustee 
fees. The fees and expenses of counsel for the under- 
writers, which are to be paid by the successful bidder, 
are estimated at $19,350. 


Due notice of the filing of said application has been 


given in the manner prescribed in Rule 23 pro- 
mulgated under the Act (HCAR No. 20137), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
approprate in the public interest and in the interest of 
investors and consumers that the application, as 
amended, be granted. 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amendOd, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20180/September 20, 1977 


In the Matter of 


MISSISSIPPI] POWER COMPANY 
Gulfport, Mississippi 


(70-6044) 


ORDER AUTHORIZING TRANSACTIONS RELATED 
TO FINANCING OF POLLUTION CONTROL FACIL- 
ITIES: EXCEPTION FROM COMPETITIVE BIDDING: 
RESERVATION OF JURISDICTION 


Mississippi Power Company (‘‘Mississippi’’), a 
wholly-owned electric utility subsidiary of The 
Southern Company, a registered holding company, has 
filed an application-declaration and an amendment 
thereto with this Commission pursuant to Sections 
6(a), 7, 9 and 12(d) of the Public Utility Holding Com- 
pany Act of 1935 (‘‘Act’’) and Rules 44(b)(3) and 
50(a)(5) promulgated thereunder regarding the pro- 
posed transactions. 


Mississippi states that in order to comply with pre- 
scribed air and water quality standards of the State of 
Mississippi it will be necessary to construct certain 
pollution control facilities. The present filing relates to 
Mississippi’s proposed disposition and acquisition of 
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and financing of pollution control facilities for use in 
connection with its Plant Daniel (‘‘Plant’’) in Jackson 
County, Mississippi (‘‘County’’). It is proposed that 
the County will issue its pollution control revenue 
bonds (‘‘Revenue Bonds’’) for the purpose of paying 
the costs of the construction and equipping of the 
pollution control facilities at the Plant (‘‘Project’’). 


Mississippi proposes to enter into an Installment Sale 
Agreement (‘‘Agreement’’) with the County which will 
provide for the construction and equipping of the 
Project by the County and for the issuance by the 
County of Revenue Bonds in an aggregate principal 
amount presently estimated not to exceed $19,000,000. 
it is also proposed that the County will issue a sep- 
arate issue of its revenue bonds (‘‘Small Issue 
Bonds’’) in an aggregate principal amount of 
$1,000,000 for the purpose of paying the costs of the 
acquisition and construction of certain other pollution 
control facilities at the Pland (the ‘‘Small Issue Pro- 
ject’’). ’it is stated that the tax exempt status of the 
Small Issue Bonds is based upon Section 103(b)(6) of 
the Internal Revenue Code of 1954 as amended. The 
proceeds derived from the sale of the Revenue Bonds 
will be deposited by the County with a Trustee under 
an indenture to be entered into between the County 
and theTrustee (‘‘Indenture’’) pursuant to which the 
Revenue Bonds are to be issued and secured. Such 
proceeds will be applied to payment of the cost of con- 
struction of the Project. The Agreement will further 
provide for the sale of the Project to Mississippi, on a 
semi-annual installment payment basis over a term of 
years, and for the assignment to the Trustee of the 
County’s interest in, and of the moneys receivable by 
the County under, the Agreement. The Agreement 
will provide that the purchase price of the Project 
payable by Mississippi will be such amount, including 
interest thereon, as shall be sufficient (together with 
other moneys held by the Trustee under the Indenture 
for that purpose) to pay the principal of, premium, if 
any, and interest on the Revenue Bonds as the same 
become due and payable. The Agreement will also 
obligate Mississippi to pay the fees and charges of the 
Trustee. The Indenture will provide that the Revenue 
Bonds will be redeemable (a) at any time on or after 10 
years from the date of issuance, in whole or in part, at 
the option of Mississippi initially with a premium of 
3% of the principal amount and declining by % of 1% 
thereafter and (b) in whole, without premium, at the 
option of Mississippi under certain other specified 
conditions. The Revenue Bonds will mature 30 years 
from the first day of the month in which such bonds 
are initially issued and will be entitled to the benefit of 
mandatory redemption sinking funds calculated to 
retire not less than 25% of the aggregate principal 
amount of the issue prior to maturity. 


Mississippi proposes to enter into a separate 
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installment sale agreement (the ‘‘Small Issue Agree- 
ment’’) and indenture (the ‘‘Small Issue Indenture’’) 
with respect to the Small Issue Bonds which will be 
substantially similar to the Agreement and the 
Indenture relating to the Revenue Bonds. It is stated 
that in connection with the Small Issue Bonds, it may 
be necessary for Federai tax purposed to grant the 
County a lien on certain property of Mississippi. Said 
lien shall be created by a deed of trust and shall be 
subordinate to the lien of the indenture dated as of 
September 1, 1941, between Mississippi and Morgan 
Guaranty Trust Company of New York, as Trustee 
(‘‘Indenture Trustee’’), as supplemented and amend- 
ed (‘‘Mortgage’’). 


Mississippi states that in order to obtain the benefit of 
a rating for the Revenue Bonds and the Small Issue 
Bonds equivalent to the rating enjoyed by the first 
mortgage bonds outstanding under its Mortgage 
which rating Mississippi has been advised may be 
thus attained, Mississippi proposes to obtain the 
authentication of two series of first mortgage bonds 
(‘‘Collateral Bonds’’) under the Mortgage, as 
proposed to be supplemented by two further sup- 
plemental indentures (‘‘Supplemental Indentures’’) to 
be dated as of the first day of the month in which the 
Collateral Bonds are to be authenticated and 
delivered. To secure its obligations under the 
Agreement dnd the Small Issue Agreement, 
Mississippi proposes to deliver to the Trustee, to be 
held as collateral, the Collateral Bonds in principal 
amount equal to the principal amount of the Revenue 
Bonds and Small Issue Bonds, respectively. The Col- 
lateral Bonds will bear interest at a rate equal to the 
interest rate per annum to be borne by the Revenue 
Bonds and Small Issue Bonds, will mature on the 
maturity date of such Bonds, and will be 
nontransferable by the Trustee. The Supplemental 
Indentures will provide, however, that the obligation 
of Mississippi to make payment with respect to the 
Collateral Bonds will be satisfied to the extent that 
payments are made under the Agreement and the 
Small Issue Agreement sufficient to meet payments 
when due in respect of the Revenue Bonds and Small 
Issue Bonds, respectively. The Supplemental Inden- 
tures will provide that, upon acceleration by the 
Trustee of the principal amount of all ourstanding 
Revenue Bonds or Small Issue Bonds, the Trustee may 
demand the mandatory redemption of the related Col- 
lateral Bonds then held by it as collateral at a redem- 
tion price equal to the principal amount thereof plus 
accrued interest, it any, to the date fixed for redemp- 
tion. The Supplemental Indentures will also provide 
that, upon the optional redemption of the Revenue 
Bonds or Small Issue Bonds, in whole or in part, at 
any time after they have been ourstanding for 10 
years, an equal principal amount of the related Col- 
lateral Bonds will be redeemed at an initial premium 
of 3% declining by %% every year. Because interest 











accrues in respect of both series of the Collateral 
Bonds until satisfied by payments under the Agree- 
ment or Small Issue Agreement, ‘‘annual interest 
charges’’ in respect of the Collateral Bonds will be 
included in computing the ‘‘interest earnings require- 
ment’’ restricting the amount of first mortgage bonds 
which may be issued and sold to the public in relation 
to Mississippi’s net earnings. The Collateral Bonds 
will be issued on the basis of unfunded net property 
additions. 


The Indenture and the Small Issue Indenture will each 
provide that, upon deposit with the Trustee of funds 
sufficient to pay or redeem all or any part of the 
Revenue Bonds or Smal! Issue Bonds, or upon 
direction to the Trustee by Mississippi to so apply 
funds available therefor, or upon delivery of 
outstanding Revenue Bonds or Small Issue Bonds to 
the Trustee by or for the account of Mississippi, the 
Trustee will be obligated to deliver to Mississippi or 
for the account of Mississippi the related Collateral 
Bonds then held as collateral in an aggregate principal 
amount equal to the aggregate principal amount of 
Revenue Bonds or Small Issue Bonds for the payment 
or redemption of which such funds have been 
deposited or applied or which shall have been so 
delivered. 


In order to comply with the appropriate statute of the 
State of Mississippi, it will be necessary for 
Mississippi to convey to the County such portions of 
the Project and Small Issue Project as are now owhed 
by Mississippi (‘‘Existing Facilities’) subject to the 
Mortgage. Under the Agreement and the Small Issue 
Agreement, Mississippi will receive, out of the 
proceeds of the Revenue Bonds and Small Issue 
Bonds, an amount equal to Mississippi’s original cost 
for the Existing Facilities. The Existing Facilities will 
thereupon become a part of the Project and Small 
Issue Project which is to be provided by the County 
and which Mississippi proposes to purchase as 
provided in the Agreement and Small Issue 
Agreement. 


It is contemplated that the Revenue Bonds and Small 
Issue Bonds will be sold contemporaneously by the 
County pursuant to arrangements with one or more 
underwriters. In accordance with the laws of the State 
of Mississippi, the interest rate to be borne by the 
Revenue Bonds and the Small Issue Bonds will be 
fixed by the County. Mississippi will not be a party to 
the underwriting arrangements for the Revenue Bonds 
or the Small Issue Bonds. Bond counsel will issue an 
opinion that interest on the Revenue Bonds and Small 
Issue Bonds will be exempt from Federal income 
taxation. Mississippi has been advised that the annual 
interest rate on obligations, the interest on which is 
tax exempt, historically have been and can be 


expected at the time of issue of the Revenue Bonds 
and Small Issue Bonds to be 142% to 2%2% lower than 
the rates of obligations of like tenor and comparable 
quality, interest on which is fully subject to Federal 
income tax. 


The fees, commissions and expenses to be incurred, 
directly or indirectly, in connection with the proposed 
disposition of the Existing Facilities, the issuance of 
the Collateral Bonds and the acquisition of the Project 
and Small Issue Project (as distinguished from and 
excluding fees, commissions and expenses incurred or 
to be incurred in connection with the sale of the 
Revenue Bonds and Small Issue Bonds by the County 
payable out of the proceeds of such sales and in 
connection with the determination of the tax status of 
the Revenue Bonds and Small Issue Bonds) are esti- 
mated to be $81,400, including legal fees of $37,000 
and accountants’ fees of $9,000. It is stated that no 
state or federal commission, other than this Commis- 
sion, has jurisdiction over the issuance of the 
Collateral Bonds. The other proposed transactions 
have been approved by the Mississippi Public Service 
Commission. It is stated that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction in respect thereof. 


Mississippi states further that the competitive bidding 
requirements of Rule 50 in respect of the issuance of 
the Collateral Bonds are inappropriate under the cir- 
cumstances described herein, inasmuch as the 
Collateral Bonds are to be issued and pledged solely to 
secure Mississippi’s obligations to the County and no 
public offering of the Collateral Bonds is to be made. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20141), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no ad- 
verse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby i$, reserved with respect to the loan payment 
obligations to be undertaken by Mississippi pursuant 
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to the proposed Loan Agreements with the County, 
insofar as such payments are affected by the effective 
interest rate or rates of the revenue bonds to be sold 
by the County in connection with the transactions pro- 
posed in this proceeding. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Sectetary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20181/September 20, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
NewYork, New York 


NATIONAL FUEL GAS SUPPLY CORPORATION 
Oil City, Pennsylvania 


(70-5831) 


ORDER AUTHORIZING EXTENSION OF MATURITY 
OF A NOTE OF A SUBSIDIARY HELD BY A 
HOLDING COMPANY 


National Fuel Gas Company (‘‘National’’), a registered 
holding company, and its wholly-owned subsidiary, 
National Fuel Gas Supply Corporation (‘‘Supply’’) 
have filed post-effective amendments to an 
application-declaration previously filed with this 
Commission pursuant to Sections 6(a), 7, 9(a), 10, 
12(b) and 12(f) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rules 43 and 45 promulgated 
thereunder. 


On May 10, 1976 the Commission issued an order in 
this matter (HCAR No. 19521) authorizing, among 
other proposed transactions, National to issue and sell, 
through December 31, 1976, unsecured short-term 
notes to The Chase Manhattan Bank, N. A. (‘‘Chase’’) 
in a maximum aggregate principal amount of 
$7,000,000 at any one time outstanding. These notes 
were to mature no later than twelve months from the 
date of issue. The proceeds of the sale of such notes 
have been loaned to certain of National’s subsidiaries, 
including $4,900,000 to Supply, in exchange for notes 
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of those subsidiaries. Pursuant to this authority 
National issued and sold its twelve month note to 
Chase on December 31, 1976 and loaned the proceeds 
to Supply in exchange for Supply’s note maturing De- 
cember 31, 1977. National prepaid its note to Chase on 
March 28, 1977; Supply’s corresponding note to Na- 
tional has not been prepaid. Supply has used the 
$4,900,000 to develop existing wells to serve as gas 
storage facilities. Upon receipt of Federal Power Com- 
mission authorization for certain related transactions, 
these facilities will be transferred to National Gas 
Storage Corporation (‘‘Storage’’), a corporation 
presently being organized as a subsidiary of National, 
in exchange for the assumption fo Supply’s $4,900,000 
note to National. 


National has been informed that the above-mentioned 
Federal Power Commission authorization regarding 
Storage will be received before April 1978. Therefore, 
it is proposed that the maturity of Supply’s $4,900,000 
note to National be extended from December 31, 1977 
to December 31, 1978. The interest rate and other 
terms of the note will remain the same. If authoriza- 
tion is received from the Federal Power Commission 
prior to December 31, 1978 the promissory note will be 
prepaid upon the completion of the transactions 
involving Storage. 


No special fees, commissions or expenses are 
anticipated in connection with the consummation of 
the proposed transaction. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20148), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT 1S ORDERED* pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 















@) 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20182/September 20, 1977 


In the Matter of 


NATIONAL FUEL GAS SUPPLY CORPORATION 
Oil City, Pennsylvania 


(70-5915) 


SUPPLEMENTAL ORDER AUTHORIZING CONVER- 
SION OF A NONINTEREST-BEARING INTRA- 
SYSTEM LOAN TO AN INTEREST-BEARING LOAN 


National Fuel Gas Company (‘‘National’’), a registered 
holding company, and a wholly-owned subsidiary, 
National Fuel Gas Supply Corporation (‘‘Supply’’), 
have filed post-effective amendments to an application 
declaration previously filed with this Commission 
pursuant to Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of 
the Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rules 43 and 45 promulgated thereunder. 


By orders dated November 17, 1976 (HCAR No. 
19760), February 14, 1977 (HCAR No. 19882) and 
March 24, 1977 (HCAR No. 19956) the Commission 
authorized National to issue and sell debentures and to 
loan a portion of the proceeds to certain of its sub- 
sidiaries. National was authorized to use up to 
$19,400,000 of the proceeds of the debenture sale to 
acquire securities of National Gas Storage Company 
(‘‘Storage’’), a corporation presently being organized 
as a subsidiary of National. The acquisition of 
Storage’s securities by National is dependent upon 
Federal Power Commission (‘‘FPC’’) authorization of 
related transactions involving Storage. Accordingly, 
National was authorized by this Commission to loan up 
to $19,400,000 aggregate principal amount to Supply 
pending receipt of such FPC authorization. The FPC 
authorization has not yet been obtained and non- 
interest bearing loans have been made to Supply for 
the preliminary development of storage properties 
which will later be transferred to Storage, for working 
captial, for the purchase of gas placed in summer 
storage and for temporary investment. 


FPC authorization is not now expected until April 
1978; therefore, National and Supply propose that the 
above-mentioned authority to make loans of the pro- 
ceeds of National’s debenture sale to Supply, pending 
receipt of the FPC authorization involving Storage, be 
modified to authorize the loaning or reloaning to 
Supply of up to $19,400,000 aggregate principal 
amount at an annual interest rate of 8.7%, which is 
equal to the effective cost of money incurred by 
National in the issuance of its debentures, namely 
8.657%, rounded to the next highest multiple of 1/10 
of 1%. Supply’s notes will be prepaid upon the 
completion of the transactions involving Storage which 
require FPC approval. 


No Special and separable fees, commissions and ex- 
penses are anticipated in connection with the proposed 
transaction. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20149), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application- 
declaration, as amended, be granted and permitted to 
become effective: 


IT 1S ORDERED* pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20183/September 20, 1977 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 
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(70-6047) 


ORDER AUTHORIZING ISSUANCE OF COMMON 
STOCK FOR CONTRIBUTION TO AN EMPLOYEE 
STOCK OWNERSHIP PLAN 


Middle South Utilities, Inc. (‘‘Middle South’’), a reg- 
gistered holding company, has filed an application- 
declaration with this Commission pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (‘‘ACT‘'( AND Rule 50(a)(5) promulgated 
thereunder. 


Pursuant to the terms of the Employee Stock Owner- 
ship Plan of Middle South Utilities, Inc. and Subsi- 
diaries (‘‘Plan’’), adopted effective January 1, 1975, 
Middle South and its subsidiaries contribute to a non- 
affiliated and independent trustee for participants in 
the Plan, First National Bank of Commerce, New 
Orleans, Louisiana (‘‘Trustee’’), an amount equal to 
an additional investment tax credit (‘‘Additional 
Credit’’) allowed to Middle South on its consolidated 
tax return for such purpose under the _ Internal 
Revenue Code of 1954, as amended. The Trustee is 
required to utilize any contributions under the Plan to 
acquire shares of Middle South’s Common Stock, $5 
par value (‘‘Common Stock’’). During 1976 contribu- 
tions amounting to $1,629,183 were made and the 
Trustee acquired 100,820 shares of Common Stock 
through open market purchases. Middle South now 
proposes to make available, for acquisition by the 
Trustee directly from Middle South, through January 
31, 1979, up to 300,000 authorized but unissued shares 
of Common Stock (‘‘Additional Stock’’). The Plan was 
enacted to provide participating employees of Middle 
South and certain of its subsidiaries with an oppor- 
tunity to acquire ownership of Common Stock, thereby 
promoting in the employees as interest in Middle 
South and its subsidiaries. 


Each employee of Middle South and companies in 
which it has an 80% interest, as defined in the Plan 
(collectively, including Middle South, ‘‘Employers’’), 
becomes a participant in the Plan on the first day of 
the calendar year (‘‘Plan Year’’) in which he com- 
pletes one year of service, as defined in the Plan, or 
upon attainment of age 25, whichever is later. 
Participation ceases upon the first day of the Plan Year 
following the Plan Year in which employment 
terminates. There are currently 8,459 participants in 
the Plan. 


No contributions to the Plan may be made by 
participants. The Employers make contributions to the 
Trustee for a Plan Year in an amount equal to the 
Additional Credit claimed under the Internal Revenue 
Code on their consolidated federal income tax return, 
filed during the Plan Year. Contributions may be 


162/SEC DOCKET 


reduced, subject to a maximum limitation, in order to 
defray expenses of administering the Plan. Additional 
expenses of the Plan are payable by Middle South. 
Contributions are permitted to be made in cash or 
Common Stock; however, the Employers presently 
make contributions exclusively in cash. The Trustee 
must invest and reinvest the cash contributions and 
any income thereon exclusively in Common Stock, 
which it acquires, at its discretion, through open 
market or private purchases or from Middle South. If 
Middle South offers Additional Stock to the Trustee 
and the Trustee chooses to accept such offer rather 
than to acquire Common Stock in the open market or 
elsewhere, the Additional Stock will be acquired for an 
amount equal to the value of such Stock based upon 
the average of the closing prices of the Common Stock 
for the twenty consecutive trading days immediately 
preceding the acquisition (‘‘Market Value’’). If 
dividends are reinvested in Additional Stock, such 
Stock shall be acquired for an amount equal to the 
Market Value of such stock. 


Contributions made with respect to a Plan Year are 
allocated to a participant’s account as of the close of 
such Plan Year. Common Stock is allocated to each 
participant’s account, subject to certain maximum 
limitations, in the same proportion to the total amount 
of Common Stock allocated with respect to such Plan 
Year as the participant’s compensation during the 
Plan Year bears to the total compensation paid to all 
participants during such Plan Year, excluding for this 
purpose for any participant, all compensation in excess 
of $100,000. Dividends on Common Stock allocated to 
a participant’s account are reinvested and the 
Common Stock purchased thereby allocated to the 
participant’s account. A participant has a nonforfeit- 
able right to all shares of Common Stock allocated to 
his account. Common Stock held in a participant’s 
account shall become distributable to him (or to a 
beneficiary in the event of his death) upon the 
termination of his employment by the Employers; 
provided that in special circumstances of need and 
after obtaining approval, a participant may withdraw 
full shares of Common Stock which have been 
allocated to his account for at least 84 months. All 
distributions will be made in Common Stock, provided 
any fraction of a share shall be distributed in cash. 


The Trustee was appointed and may be replaced by 
the Board of Directors of Middle South. The Trustee is 
responsible for the administration of the assets of the 
Plan held in trust under the Trust Agreement. The 
Board of Directors of Middle South has appointed a 
three-member committee to operate and administer 
the Plan. The committee’s responsibilities include, but 
are not limited to, interpreting the Plan, resolving 
questions of eligibility, computing benefits and 
advising the Trustee concerning payments under the 
Plan. Each participant has the right to direct the 











Trustee as to the voting of the shares of Common 
Stock allocated to his account as of the end of the Plan 
Year preceding the record date. If a participant does 
not provide the Trustee with timely voting instruc- 
tions, the participant’s shares may not be voted by the 
Trustee. 


The Plan may be amended from time to time and may 
be terminated at any time by resolution of the Board of 
Directors of Middle South. Upon termination of the 
Plan, the Trustee shall liquidate the assets of the Plan 
held in trust, provided that as long as a participant is 
an employee of the Employers, his Common Stock 
must be held for at least 84 months. No amendment 
may cause the assets of the Plan to be used for or 
diverted to any purpose other than the exclusive 
benefit of the participants or their beneficiaries or may 
retroactively reduce a participant’s account. 


The decision as to whether to acquire the Common 
Stock in the open market, by private purchase or from 
Middle South is at the discretion of the Trustee. 
Middle South estimates, however, that the Additional 
Stock will be sufficient, based upon the recent market 
value of Common Stock, to cover (i) all investments of 
contributions by the Trustee for the tax years 1976 and 
1977 and (ii) all reinvestments of dividends through 
January 31, 1979. Middle South currently estimates 
that contributions for the tax years 1976 and 1977 will 
amount to approximately $3,360,000 and $700,000 
respectively. Proceeds derived by Middle South 
through investments and reinvestments will be utilized 
for the repayment of then outstanding bank loans 
made to Middle South. 


It is found, pursuant to Rule 50(a)(5) under the Act, 
that it is not necessary or appropriate in the public 
interest or for the protection of investors or consumers 
that Middle South comply with the competitive 
bidding requirements of Rule 50 in connection with the 
proposed transaction. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $7,000, 
including legal fees of $5,000. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20153), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declara- 


tion, as amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20184/September 20, 1977 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


(70-6003) 


MEMORANDUM OPINION AND ORDER AUTHOR- 
IZING ISSUANCE AND SALE OF SHORT-TERM 
NOTES TO BANKS AND TO DEALERS IN COM- 
MERCIAL PAPER AND DENYING REQUEST FOR 
HEARING 


The Columbia Gas System, Inc. (‘‘Columbia’’), a 
registered holding company, has filed an application 
and amendments thereto with this Commission pur- 
suant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’). Columbia requests 
authority to issue and sell from time to time short- 
term notes and commercial paper in the aggregate 
amount not exceeding $322,000,000 outstanding at any 
one time up to May 31, 1978. 


Funds thus obtained will be advanced by Columbia to 
its subsidiaries on open accounts to purchase 
inventory gas for underground storage and other 
liquid hydrocarbons inventories and for other short- 
term or seasonal requirements. The advances to sub- 
sidiaries were authorized by order of April 22, 1977 
(HCAR No. 19996) in the following maximum 
amounts: 
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Columbia Gas of Ohio $ 70,700,000 
Columbia Gas of West Virginia 18,000,000 
Columbia Gas of Kentucky 8,100,000 
Columbia Gas of Virginia 2,700,000 
Columbia Gas of Pennsylvania 17,900,000 
Columbia Gas of Maryland 600,000 
Columbia Gas of New York 3,000,000 
Columbia Gas Transmission Corporation 150,000,000 
Columbia Hydrocarbon Corporation 6,000,000 
Columbia LNG Corporation 45,000,000 


$322,000,000 


The subsidiary borrowings will be repaid no later than 
May 31, 1978, from proceeds of winter gas sales and 
thus provide Columbia funds to pay its related short- 
term obligations. 


A notice of filing was duly issued (HCAR No. 20010, 
April 29, 1977). The State of Ohio, by its Attorney 
General, intervened and requested a hearing. 
Columbia filed a response, opposing the request, and 
the State of Ohio filed a reply. 


Section 6(a) provides that, unless authorized by order 
under Section 7, it is unlawful for a registered holding 
company to issue and sell any security. Subsection (b) 
exempts the sale of short-term securities as therein 
specified which together with other short-term obliga- 
tions do not exceed 5% of total capitalization (as 
defined) ‘‘or such greater percentum thereof as the 
Commission upon application may by order authorize 
as necessary or appropriate in the public interest or for 
the protection of investors or consumers.’’ Columbia 
has applied for such authorization since the amount, 
$322,000,000, exceeds the 5% statutory exception. 
Pending our order, Columbia has been issuing 
short-term obligations as needed from time to time, 
within that limitation, to secure funds for advances to 
its subsidiaries.' 


Columbia, solely a holding company, distributes gas at 
retail through its subsidiaries in large parts of Ohio, 
Pennsylvania, West Virginia, Virginia, Maryland, 
Kentucky and New York. Columbia of Ohio serves 
more than 1,000,000 retail customers in Ohio, 
including the cities of Columbus and Toledo. Its 
operating revenues for 1976 were $638,832,000. 
Columbia Gas Transmission Corporation (‘‘Columbia 





1 Under an interim order Columbia was authorized to issue 
up to $200,000,000 of its short-term obligations, without 
prejudice to the pending request for a hearing (HCAR No. 
20132, August 8, 1977). 
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Transmission’’) and another pipeline subsidiary sell 
gas at wholesale to its associate and nonaffiliate com- 
panies in the same states, and in the District of 
Columbia. Consolidated operating revenues of the 
Columbia system for the year 1976 were 
$1,794,687,000. Its consolidated capitalization at year- 
end was: 
$1,014,000,000 
100,000,000 
1,359,865,000 


Common stock equity 
Preferred stock 
Long-term debt 


Columbia receives the bulk of its natural gas supply 
from nonaffiliated pipeline companies which transport 
southwestern gas and from producers in the southern 
Louisiana area which supply the pipeline facilities of 
the Columbia system? In recent years, as a result of 
reductions and curtailments from these historic 
sources, Columbia has turned to supplementary 
sources of supply to meet growing demand. Aside 
from emergency purchases of natural gas, the 
principal supplementary source has been synthetic 
natural gas (‘‘SNG’’), all of which is produced at the 
liquid hydrocarbon reforming plant at Green Springs, 
Ohio, owned and operated by Columbia LNG 
Corporation (‘‘Columbia LNG’’), a Columbia sub- 
sidiary? 


The following table shows total natural gas purchased 
and produced and SNG production for the Columbia 
system (in mmcf): 


1976 1975 1974 1973 





Purchased 990,213 1,064,777 1,254,250 1,387,787 











Produced 95,532 88,231 103,898 84,540 
SNG 57,390 44,207 26,772 _ 

Total 1,143,135 1,197,215 1,384,920 1,472,327 
%of SNG 5.0 oor 1.9 8 
to Total 


SNG is obtained from petroleum derivatives purchased 
as feedstock under allocations prescribed by the 
Federal Energy Administration. The gas produced at 





2Some additional supplies are purchased from fields in the 
Appalachian area, and by exchanges that Columbia has ar- 
ranged for with other nonaffiliate companies. 


3Columbia has also produced liquid petroleum gas-air, but 
this source has declined in recent years, from 171 mmcf in 
1971 to 12 mmcf in 1975. 
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the plant is sold to six affiliated wholesale customers, 
including Columbia of Ohio, and 55 nonaffiliates 
pursuant to agreements which obligate them to 
purchase specified annual shares of the plant’s 
production. 


The sale is made direct to these customers at the 
tailgate of the Green Springs plant, and SNG is trans- 
ported for their account by Columbia Transmission. By 
order issued on January 7, 1974, the Federal Power 
Commission (‘‘FPC’’) granted Columbia-Transmission 
a permanent certificate to provide such transportation, 
and authorized it to construct and operate the inter- 
connecting facilities. By subsequent order, the FPC 
approved the transport charges. The FPC has no juris- 
diction over the price paid to Columbia LNG by its 
wholesale customers? except the cost of transporta- 
tion, which is a small percentage of the total product 
price. The cost of feedstock accounts for about 85% of 
the price of SNG at the tailgate of the plant. 


Columbia of Ohio purchases its natural gas from 
Columbia-Transmission under rates prescribed by the 
FPC. The following table shows gas purchases for the 
years 1974-1976 (in mmcf) excluding emergency 
purchases: 





1976 1975 1974 
Total (all sources) 343,741 320,311 402,174 
SNG 16,625 16,015 9,119 
SNG as % of total 4.8 5.0 2.3 


Deliveries of SNG from the Greens Springs plant com- 
menced on April 1, 1974. 


Inventory purchases by gas utilities in the off-peak 
season to provide for peak demands of the winter 
months is standard practice, and we have over the 
years authorized short-term financing thereof under 
the standards of Section 6(b). For Columbia, short- 
term obligations as a result of such financings were 
about 15% of capitalization in 1974 and 1975 and 
about 17% in 1976;° and under the pending proposal 
they will amount to about 18%. The proposed expendi- 
ture of $322 million is only $22 million above our 





*SNG is not “natural gas’’ as that term is defined in the 
Natural Gas Act. Henry v. FPC, 513 F. 2d 395 (D.C. Cir. 
1975); Public Service Commission of the State of New 
York v. FPC, 543 F. 2d 392 (D.C. Cir. 1976). See also 
Algonquin SNG, Inc., 48 FPC 1216 (1972). 


*The Columbia Gas System, Inc., HCAR Nos. 18388 
(April 22, 1974); 18910 (April 4, 1975); and 19517 (May 
7, 1976). 


authorization for 1976, the additional amount 
reflecting increases in the price of natural gas. 


A cash flow forecast submitted by Columbia, which we 
find acceptable, indicates that through December 31, 
1977, purchased gas and feedstock expenditures are 
expected to amount to $1.16 billion and $245 million, 
respectively. These expenditures will be financed from 
internal sources and by short-term obligations under 
the pending application. The terms of the proposed 
financing are described in our published notice (HCAR 
No. 20010, April 29, 1977). They are essentially like 
those we have often approved under Section 6(b). No 
detailed discussion is necessary. 


In its intervention in this proceeding, the State of Ohio 
does not object to Columbia’s proposed financing as 
such, but requests that we review the gas procurement 
program of Columbia, particularly as it relates to 
supplementary supplies such as SNG. Later, in its 
reply to Columbia, it affirmed that it does not seek 
rejection of Columbia’s application; that, considering 
the time factor, it has no desire to delay or disrupt 
purchases of gas inventory for the winter 1977-78; and 
that it requests a hearing now in order to avoid similar 
time constraints for the winter after next. The ‘‘central 
issue,’’ it states, turns on the high price for SNG 
which Columbia of Ohio purchases from Columbia 
LNG, both associate companies in the Columbia 
system.® It asserts that, though the FPC has no such 
jurisdiction, we should exercise regulatory authority 
under the Act so as to insure that the price paid for 
SNG by Columbia of Ohio reflects ‘‘terms that should 
be found in a truly‘arm’s length’ transaction,’’ and 
that Columbia of Ohio use the proceeds from the 
proposed financing to purchase supplemental gas 
supplies, such as SNG, at a price not greater than that 
prevailing for natural gas under the Emergency Act of 
1977, if available. 


Columbia of Ohio purchases about 95% of its natural 
gas supplies from Columbia-Transmission, whose 
rates and services are subject to FPC jurisdiction. Its 
SNG supply from Columbia LNG currently amounts to 
about 5%. In the calendar year 1976, SNG produced at 
the Green Springs plant totaled 57,390 mmcf, of which 
Columbia of Ohio purchased 16,625 mmcef.’ The 
balance was sold mostly to nonaffiliated gas 





®Section 2(a)(10) of the Act defines “associate company” 
of a company to mean ‘‘any company in the same holding- 
company system with such company.” 


Deliveries from this plant during the five winter months 
of 1976-1977 were about 36.6 billion cubic feet, thereby 
reducing Columbia-Transmission’s effective curtailment 
level during that period from 23.3% to 18.9%. 
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companies, including nonaffiliates in Ohio® If the 
State of Ohio has questions whether the terms of the 
sales agreement between Columbia LNG and 
Columbia of Ohio are those which ‘‘should be found’’ 
in an arm’s-length transaction, then surely the terms 
of the agreements with the nonaffiliates, especially 
with the Ohio utilities, which are also subject to 
regulation by the Public Utilities Commission of Ohio, 
should provide guidance. 


The agreement between Columbia LNG and Columbia 
of Ohio, signed on July 26, 1973, did not require our 
approval. Subject to exemptions by rule or order, 
Section 13(b) declares unlawful, among other things, 
the sale of ‘‘goods’’ by a subsidiary of a registered 
holding company to an associate company, except 
pursuant to rules or orders in order to insure per- 
formance of the contract at ‘‘cost, fairly and equitably 
allocated amont such companies.’’® The term ‘‘goods’’ 
is defined in Rule 80(b). The definition excludes 
‘*electric energy, natural or manufactured gas... ,”’ 
and this exclusion extends to SNG. Rule 80(b) was first 
adopted in 1936 as part of a series of rules relating to 
service companies,° and the rules were reexamined 
and reissued in 1941." 


The Act does not give us authority over utility rates, 
and the exclusion in Rule 80(b) leaves such authority 
to Federal or state agencies that are concerned with 
regulation of rates of public utilities. The Natural Gas 
Act, adopted in 1938, granted the FPC jurisdiction 
over interstate pipeline companies engaged in the 
transmission and sale of natural gas for resale. The 
sale of manufactured gas, essentially a local business, 
remained subject to local regulation. Local authorities 
are not bound by the price the utility pays to its 
affiliated seller. In the absence of Federal legislation 
governing wholesale rates, such as the Natural Gas 
Act, they may disallow as a cost of service any part of 
the price that is deemed not reasonable.'2 





8 The Ohio nonaffiliates are West Ohio Gas Company, Day- 
ton Power and Light Company, Cincinnati Gas and Elec- 
tric Company, and Ohio Valley Gas Company. 

® The determination of cost is defined in Rule 91. 

1°HCAR No. 125 (March 30, 1936. 

11 HCAR No. 2694 (April 17, 1941). 

12See Dayton Power & Light Co. v. Public Utilities Com- 
mission of Ohio, 292 US 290 (1934); Columbus Gas & 


Fuel Co. v. Public Utilities Commission of Ohio, 292 US 
398 (1934). 
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We would not in any event assume such reviewing 
authority in the context of a financing application 
under Section 6(b) of the Act, pursuant to which 
Columbia proposes to issue and sell its short-term 
obligations, the proceeds of which it will advance on 
open account to its subsidiaries, as authorized by our 
prior order, which in turn will use the funds for gas 
inventory purchases under its agreement with 
Columbia LNG. Section 6(b) of the Act does ot 
contemplate such an involuted approach to regulation. 


The ultimate interest of the State of Ohio is not in the 
purchase agreement itself but in the effects of the 
higher prices for SNG on rates to customers of 
Columbia of Ohio. In terms of these consequences, we 
note that the Public Utilities Commission of Ohio, after 
an extensive investigation and hearings, issued an 
opinion and interim order dated April 16, 1974, 
granting joint motions of Columbia of Ohio and the 
four Ohio nonaffiliated utilities, all purchasers of SNG 
from Columbia LNG, to recover additional costs which 
these companies may incur under their agreements for 
the purchase of SNG. The interim order noted that an 
adequate record exists for approval of allocation of 
cost of this nonhistoric source of gas through the 
purchased gas adjustment provisions of their 
respective tariffs. The Ohio Commission reserved 
jurisdiction to suspend its authorization, indicating 
that it would be particularly sensitive to appreciable 
increments in cost above the then current level of 
$2.07 per mcf.'$ 


The initial certificate and license issued by the FPC 
attest to the necessity for the Green Springs facility,'4 
and annual feedstock allocations by the FEA are based 
on the need for scheduled production of SNG. In view 
of the foregoing and in the face of the Ohio commis- 
sion’s decision and its reserved jurisdiction, there is 
no reason in fact or policy to extend our limited juris- 
diction under the Act or to explore at a hearing 
possible or peripheral contributions to the ratemaking 
process. 


Little need be said about the Emergency Gas Act of 
1977 to which the Stae of Ohio refers. That statute was 





131n 1976, the price of SNG was, and continues to be, in 
excess of $4.00 per mcf. 


14See Columbia Gas Transmission Corporation, FPC 
Docket Nos. CP73-223, CP73-342, CP74-4 and CP74-100, 
issued January 7, 1974. 


SWe note that Section 416(b) of H.R. 8444, 95th Cong., 
Ist Session would amend Section 1(b) of the Natural 
Gas Act to extend FPC jurisdiction over synthetic natural 
gas. The bill was passed by the House on August 5, 1977. 






















“—- SS" W —h Ww WY 


oaOQo Qs DO — 22 SB Hs MAW 


= 
> 


designed to free natural gas supplies from the 
unregulated intrastate market heretofore unavailable 
for transportation and consumption for high priority 
uses in the regulated interstate market. It did not spell 
out the specific prices for these emergency purchases. 
The guidelines, set by the FPC chairman as statutory 
administrator, authorized $2.25 per mcf without prior 
notice to him. Higher prices, subject to an exception 
not here relevant, required a showing of its fairness. 
That statute imposed no mandate or guidelines for the 
Act which we administer. 


Section 19 of the Act and Rule 9(a) of our Rules of 
Practice provide for intervention by ‘‘any interested 
State.’’ But a hearing is not granted merely because it 
is requested. See Gulf States Utilities Co. v. FPC, 411 
U.S. 747, 762 (1973); New England Electric System, 
Inc., 516 F.2d 711, 715 (D.C. Cir. 1975). In this case 
we shall deny the request for a hearing because it 
presents no issues of fact pertinent to Columbia’s 
application and, for reasons indicated, would serve no 
statutory purpose. 


IT IS ORDERED, accordingly, that the application, as 
amended, including the request for an exception from 
competitive bidding with respect to the sale of com- 
mercial paper, be, and it hereby is, granted effective 
forthwith, subject to the requirements of Rule 24 
under the Act; and 


IT IS FURTHER ORDERED, that the -request for a 
hearing by the State of Ohio be, and it hereby is, 
denied. 

By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20185/September 21, 1977 


In the Matter of 


allegheny power system, INC. 
New York, New York 


(70-6042) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND TO COM- 
MERCIAL PAPER DEALER AND EXCEPTION FROM 
COMPETITIVE BIDDING 


Allegheny Power System, Inc. (‘‘Allegheny’’), a re- 
gistered holding company, has filed an application and 
amendments thereto with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (‘‘Act’’) and Rule 50(a)(5) promulgated 
thereunder regarding the following proposed trans- 
actions. 


Allegheny proposes to borrow funds during the period 
ending March 31, 1979, through the issuance and sale 
of short-term notes to banks and commercial paper to 
a commercial paper dealer in an aggregate amount not 
to exceed $70,000,000 outstanding at any one time. It 
is stated that the notes and commercial paper will be 
issued and renewed from time to time as funds may be 
required prior to March 31, 1979, provided that no 
such notes or commercial paper will mature after 
September 30, 1979. Accordingly, Allegheny requests 
that, from the date of the granting of the application 
filed in this matter to March 31, 1979, the exemption 
from the provisions of Section 6(a) of the Act afforded 
to it by the first sentence of Section 6(b) thereof be 
increased to the extent necessary to permit the 
proposed program of short-term borrowing. 


Each note payable to a bank will be dated as of the 
date of the borrowing which it evidences, will mature 
not more than two hundred-seventy (270) days after 
the date of issuance or renewal thereof, will bear 
interest at the prime or equivalent interest rate of the 
bank at which the borrowing is made in effect at the 
time of issuance, or in effect from time to time, and 
will be payable at any time without premium or 
penalty. The names of the banks from which such 
borrowings are proposed to be effected and the 
maximum amount of the borrowing to be outstanding 
from each bank at any one time are as follows: 


Citibank, N.A., New York, New York $ 40,000,000 
The Chemical Bank, New York, New York 38,000,000 


Mellon Bank, N.A., Pittsburgh, Pa. 45,000,000 
Pittsburgh National Bank, Pittsburg, Pa. 7,500,000 
Manufacturers Hanover 

Bank, New York, N.Y. 45,000,000 
Irving Trust Company, New York, N.Y. 5,000,000 
Chase Manhattan Bank, New York, N.Y. 2,500,000 


$183,000,000 


No commitment or agreement has been made with 
respect to the proposed borrowings. The maximum 
amount of such borrowings at any one time out- 
standing will not, when taken together with any com- 
mercial paper .then outstanding, be in excess of 
$70 million. Allegheny and its subsidiaries maintain 
balances to meet regular operating requirements at all 
of these banks which vary in amount from time to 
time. It is stated that such balances are generally 
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either on the basis of a percentage of the line of credit 
extended by such bank (for example 10%), or a higher 
percentage of notes outstanding (for example 20%), 
whichever is greater, or a percentage of the line of 
credit (for example 10%) plus a percentage (for 
example 10%) of notes outstanding in every case on 
an average annual basis. If such balances were 
maintained by Allegheny solely to fulfill compensating 
balance requirements for borrowings to be made by 
Allegheny, the effective interest cost to Allegheny of 
issuing and selling the notest would be no more than 
8.75% on the basis of a prime commercial credit rate 
of 7%. 


The proposed commercial paper will be in the form of 
promissory notes in denominations of not less than 
$50,000 nor more than $5,000,000, will be of varying 
maturities, with no maturity more than 270 days after 
the date of issue, and will not be prepayable prior to 
maturity. The commercial paper notes will be sold 
directly to the dealer, at a discount not in excess of the 
discount rate per annum prevailing at the time of 
issuance for commercial paper of comparable quality 
and of the particular maturity. The daler may reoffer 
the commercial paper at a discount rate of 1/8 of 1% 
per annum less than the discount rate to Allegheny. 
Allegheny may issue commercial paper notes if (1) the 
interest cost thereof is equal to or less than the 
effective interest cost at which Allegheny could borrow 
the same amount from the banks named herein at that 
time or (2) Allegheny cannot at that time borrow the 
same amount for the same period of time from the 
banks named herein. The dealer will reoffer the 
commercial paper notes to not more than 200 of its 
customers, identified and designated in a list 
(nonpublic) prepared in advance. It is expected that 
the commercial paper notes will be held by the 
dealer’s customers to maturity, but if the customers 
wish to resell prior to maturity, the dealer, pursuant to 
a verbal repurchase agreement, will repurchase the 
notes and reoffer them to others on said list. Exception 
from the competitive bidding requirements of Rule 50 
has been requested for the proposed issuance and sale 
of commercial paper pursuant to paragraph (a)(5) 
thereof, since it is not practicable to invite competitive 
bids for commercial paper and current rates for 
commercial paper for prime borrowers such as 
Allegheny are published daily in financial publica- 
tions. Allegheny has also requested authority to file 
certificates under Rule 24 with respect to the issuance 
and sale of commercial paper on a quarterly basis. 


It is stated that Allegheny will use the proceeds of the 
proposed short-term borrowings to make investments 
in its electric utility subsidiaries to assist them in 
financing their construction programs, such invest- 
ments to be in the form of cash capital contributions or 
purchases of common stock, as may be appropriate 
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from time to time, for the repayment of short-term 
debt, and for other corporate purposes. The presently 
estimated construction programs of the subsidiareis 
for 1977, 1978, and 1979 aggregate $311,000,000, 
$319,000,000, and $291 ,000,000, respectively. Present- 
ly projected investments by Allegheny in the sub- 
sidiaries aggregate $80,000,000 in 1977, $50,000,000 
in 1978, and $51,000,000 in 1979. 


No State commission and no Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20138), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the fact in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is ap- 
propriate in the public interest and in the interest of 
investors and consumers that said application, as 
amended, be granted: 


IT [S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20186/September 21, 1977 


In the Matter of 


THE SOUTHERN COMPANY 
64 Perimeter Center East 
P.O. Box 720071 

Atlanta, Georgia 30346 


(70-5978) 
NOTICE OF POST-EFFECTIVE AMENDMENT RE- 


GARDING PROPOSED INCREASE IN CAPITAL 
CONTRIBUTIONS TO SUBSIDIARY COMPANY 
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NOTICE IS HEREBY GIVEN that The Southern Com- 
pany (‘‘Southern’’), a registered holding company, has 
filed with this Commission a post-effective amendment 
to the application-declaration in this proceeding 
pursuant to Section 12(b) of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rule 45 
promulgated thereunder regarding the following pro- 
posed transaction. All interested persons are referred 
to the amended application-declaration, which is sum- 
marized below, for a complete statement of the 
proposed transaction. 


By order of this proceeding dated March 29, 1977 
(HCAR No. 19968), Southern, among other things, 
was authorized to make capital contributions to 
Mississippi Power Company (‘‘Mississippi’’), an 
electric utility subsidiary company, in the amount of 
$4,000,000. Southern now proposed to increase the 
aggregate of such capital contributions to $10,000,000. 
It is stated that Mississippi’s construction budget for 
1977 has increased (primarily at Mississippi’s Plant 
Daniel), thus requiring the need for additional funds 
from Southern. Mississippi plans to use the capital 
contributions for financing the cost of such construc- 
tion program (presently estimated at $51,850,000), to 
pay notes payable incurred for such purpose, and for 
other lawful purposes. 


No State commission and no Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 20, 1977, request 
in writing that a hearing be held with respect to said 
post-effective amendment to the application-declara- 
tion, stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said post-effective amendment which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as now amended or as it may 
be further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 484/September 21, 1977 


The Securities and Exchange Commission has issued 
an order on an application by The British Petroleum 
Company, Limited, an English corporation (‘‘BP’’), 
and BP Pipelines Inc., a Delaware corporation (‘‘BP 
Pipelines’’), pursuant to Section 310(b)(1)(ii) of the 
Trust Indenture Act of 1939 (the ‘‘Act’’) declaring that 
the trusteeships of Morgan Guaranty Trust Company 
of New York (‘‘Morgan Guaranty’’) under an 
indenture dated as of December 1, 1974, with 
Sohio/BP Trans Alaska Pipeline Finance Inc. (which 
name has since been changed to Sohio/BP Alaska 
Pipeline Capital Inc.), which is qualified under the 
Act, and under the new indenture dated as of July 1, 
1977, with the City of Valdez, Alaska, which is not 
qualified under the Act, are not so likely to involve a 
material conflict of interest as to make it necessary in 
the public interest or for the protection of investors to 
disqualify Morgan Guaranty from acting as trustee 
under said qualified indenture. 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9935/September 16, 1977 


INVESTORS SYNDICATE OF AMERICA, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


(812-4143) 

ORDER PURSUANT TO SECTION 28(c) OF THE ACT 
APPROVING AMENDMENT TO DEPOSITORY 
AGREEMENT RELATING TO FACE-AMOUNT 
CERTIFICATE COMPANY. 
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Investors Syndicate of America, Inc. (‘‘Applicant’’), a 
face-amount certificate company registered under the 
Investment Company Act of 1940 (‘‘Act’’), filed an 
application on June 6, 1977, and an amendment 
thereto on August 11, 1977, pursuant to Section 28(c) 
of the Act, for an order of the Commission approving 
an amendment of the general depository agreement 
between Applicant and the Marquette National Bank 
of Minneapolis so as to require annual rather than 
semi-annual certification of financial statements of 
Applicant by an independent public accountant. 


On August 22, 1977, a notice (Investment Company 
Act Release No. 9901) was issued of the filing of said 
application. The notice gave interested persons an op- 
portunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors. Accordingly, 


IT IS ORDERED, pursuant to Section 28(c) of the Act, 
that the proposed amendment to the depository agree- 
ment as set forth in the application be, and hereby is, 
approved. 


For the Commission, by the Division of Investment 
Management pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9936/September 20, 1977 


In the Matter of 


THE CORPORATE FUND ACCUMULATION 
PROGRAM, INC. 


THE MUNICIPAL FUND ACCUMULATION 
PROGRAM, INC. 


MERRILL LYNCH BASIC VALUE FUND, INC. 


MERRILL LYNCH MUNICIPAL BOND FUND, INC. 
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c/o Merrill Lynch Asset Management, Inc. 
One Liberty Plaza 

165 Broadway 

new York, New York 10006 


(812-4149) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR EXEMPTION 
FROM SECTION 2(a)(19) OF THE ACT 


NOTICE IS HEREBY GIVEN that The Corporate Fund 
Accumulation Program, Inc., The Municipal Fund Ac- 
cumulation Program, Inc. (the ‘‘Programs’’), Merrill 
Lynch Basic Value Fund, Inc., and Merrill Lynch 
Municipal Bond Fund, Inc., (the ‘‘Funds’’) 
(collectively the ‘‘Applicants’’), open-end manage- 
ment investment companies registered under the In- 
vestment Company Act of 1940 (the ‘‘Act’’), filed an 
application on July 5, 1977, and an amendment thereto 
on August 24, 1977, pursuant to Section 6(c) of the 
Act, for an order declaring that Mr. Thomas H. 
Lenagh, a director of Programs and a proposed 
director of the Funds, shall not be deemed an 
‘interested person’’ of Applicants, their investment 
adviser or the principal underwriter of the Funds 
within the meaning of Section 2(a)(19) of the Act by 
reason of his position as a director of USLIFE 
Corporation (‘‘USLIFE’’). All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations made therein, 
which are summarized below. 


Applicants state that Mr. Lenagh presently acts as 
Financial Advisor to The Ford Foundtion in addition to 
serving as a director for the Programs and being a 
nominee director to the Funds. Until 1975, Mr. Lenagh 
had served for more than five years as Treasurer of 
The Ford Foundation. Mr. Lenagh is also a Director of 
Adams Express Company, CML Group, Inc., North 
Penn Railroad Co. and SCI Systems, Inc., in addition 
to being a director of USLIFE. 


Applicants state that USLIFE is a financial manage- 
ment company primarily engaged in the life insurance 
business through seven life insurance subsidiaries. 
USLIFE has a wholly-owned subsidiary, USLIFE 
Equity Sales Corp. (‘‘USLIFE Equity’’), and a whooly- 
owned subsidiary, USLIFE Real Estate Services 
Corporation, which in turn has a wholly-owned sub- 
sidiary, USLIFE Real Estate Securities Corporation 
(‘‘USLIFE Real Estate’). USLIFE Equity and USLIFE 
Real Estate are broker-dealers registered under the 
Securities Exchange Act of 1934 (the ‘‘1934 Act’’). 
Applicants state that USLIFE Equity is engaged in the 
sales of shares of mutual funds in connection with life 
insurance sales by USLIFE subsidiaries. USLIFE Real 
Estate packages and sells to non-affiliated companies 
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participations in commercial real estate investments. 
Applicants state further that USLIFE and its sub- 
sidiaries are not engaged in any public brokerage 
business. 


Applicants state that their investment adviser is Fund 
Asset Management, Inc., (‘‘Adviser’’) a wholly-owned 
subsidiary of Merrill Lynch Asset Management, Inc., 
which is a wholly-owned subsidiary of Merrill Lynch & 
Co., Inc. Merrill Lynch Funds Distributor, Inc. (the 
“*Distributor’’), a wholly-owned subsidiary of Merrill 
Lynch Asset Management, Inc., acts as the principal 
underwriter, as defined in Section 2(a)(29) of the Act, 
for the Funds. 


Sections 2(a)(19(A)(v) and (B)(v) of the Act define an 
‘‘interested person’’ of an investment company, an 
investment adviser of an investment company or a 
principal underwriter for an investment company to 
include any broker or dealer registered under the 1934 
Act or any affiliated person of such broker or dealer. 
Section 2(a)(3) of the Act includes the definition of an 
‘‘affiliated person’’ any person directly or indirectly 
controlling, controlled by or under common control 
with such other person. Applicants state that because 
of his position as a director of USLIFE, Mr. Lenagh 
might be considered, for purposes of Section 2(a)(19) 
of the Act, to be an affiliated person of USLIFE Equity 
or USLIFE Real Estate or both and, thus, an interested 
person of the Applicants and of the Adviser and, in the 
case of the Funds, of the Distributor. 


Section 10(b)(2) of the Act requires that a majority of 
the directors not be interested persons of any principal 
underwriter for an investment company. The applica- 
tion states that two of the five directors of each of the 
Programs and three of the five directors of Merrill 
Lynch Basic Value Fund, Inc., (‘‘Basic Value Fund’’) 
are not ‘‘interested persons’’ of the Applicants, the 
Adviser or, in the case of Basic Value Fund, the 
Distributor. If Mr. Lenagh were added to the Board of 
Directors of the Basic Value Fund and he were 
deemed to be an interested person of the Distributor, 
Basic Value Fund would not be in compliance with the 
requirements of Section 10(b)(2) of the Act. Therefore, 
the granting of the application is required to permit 
Mr. Lenagh to become a director of that fund. 
Applicants also submit that the granting of the 
exemption will decrease the possibility of future non- 
compliance by the Programs with the provisions of 
Section 10. 


Applicants contend that Mr. Lenagh’s independence 
in acting on behalf of Applicants would in no way be 
impaired because of his affiliation with USLIFE. The 
application states that Mr. Lenagh is not involved in 
the day-to-day operations of USLIFE or any of its sub- 
sidiaries and that he has no connection with USLIFE 


Equity or USLIFE Real Estate other than in his 
capacity as a director of USLIFE. 


Neither the Adviser, the Distributor nor any registered 
investment company being advised by the Adviser or 
for which the Distributor acts as a principal under- 
writer, has ever done any business with USLIFE 
Equity or USLIFE Real Estate. Each of the Applicants 
undertakes that, should the required exemption be 
granted, as long as Mr. Lenagh is a director of any of 
the Applicants, such Applicants will not effect 
brokerage or other portfolio transactions with USLIFE 
Equity or USLIFE Real Estate or any other broker- 
dealer subsidiary of USLIFE that may hereafter be 
organized. Each of the Applicants represent that its 
portfolio transactions and other operations would not 
be adversely affected by such undertaking. 


Applicants request that an order be issued, pursuant 
to Section 6(c) of the Act, declaring that Mr. Lenagh 
shall not be deemed an interested person of any of the 
Applicants or of the Adviser or of the Distributor 
within the meaning of Section 2(a)(19) of the Act solely 
by reason of his being a director of USLIFE Corpora- 
tion. Section 6(c) of the Act provides that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security, or transaction from any provision or 
provisions of the Act or any rule or regulation there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IF FURTHER GIVEN that any interested 
person may, not later than October 14, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
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the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9937/September 20, 1977 


In the Matter of 


E.1. du PONT de NEMOURS AND COMPANY 
1007 Market Street 
Wilmington, Delaware 19898 


and 


REMINGTON ARMS COMPANY, INC. 
939 Barnum Avenue 
Bridgeport, Connecticut 06602 


(812-4115) 


ORDER PURSUANT TO SECTIONS 6(c) AND 17(b) 
OF THE ACT EXEMPTING PROPOSED TRANS- 
ACTIONS FROM SECTION 17(a) OF THE ACT 


E.!. du Pont de Nemours and Company (‘‘Du Pont’’), 
a Delaware corporation, and Remington Arms 
Company, Inc. (‘‘Remington’’, herein referred to to- 
gether with Du Pont as ‘‘Applicants’’), a Delaware 
corporation, filed an application on April 1, 1977, and 
an amendment thereto on July 28, 1977, pursuant to 
Sections 6(c) and 17(b) of the Investment Company Act 
of 1940 (‘‘Act’’) for an order exempting from the 
provisions of Section 17(a) of the Act proposed 
modifications of their policies respecting lending 
money to, and purchasing residential property from, 
their employees. 


On August 18, 1977, a notice was issued (Investment 
Company Act Release No. 9898) of the filing of the 
application. The notice gave interested persons an op- 
portunity to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 
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The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the terms of the proposed transactions are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, that the proposed transactions 
are consistent with the policies of Christiana Securities 
Company, a registered, non-diversified, closed-end 
management investment company owning approxi- 
mately 27.8% of the outstanding common stock of Du 
Pont which, in turn, owns approximately 69.5% of the 
oustanding common stock of Remington, and that the 
proposed transactions are consistent with the general 
purposes of the Act. It is further found that the 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


IT IS ORDERED, pursuant to Sections 6(c) and 17(b) 
of the Act, that the proposed transactions be, and 
hereby are, exempted from the provisions of Section 
17(a) of the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Sécretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9938/September 20, 1977 


In the Matter of 


J. P. CABOT SHORT-TERM FUND, INC. 
104 South Central Avenue 
Valley Stream, New York 11580 


(811-2484) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


J. P. Cabot Short-Term Fund, Inc., (‘‘Applicant’’), an 
open-end, non-diversified, management investment 
company registered under the Investment Company 
Act of 1940 (‘‘Act’’), filed an application on July 25, 
1977, pursuant to Section 8(f) of the Act, for an order 
of the Commission declaring that Applicant has ceased 
to be an investment company as defined in the Act. 
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On August 24, 1977, a notice (Investment Company 
Act Release No. 9909) was issued of the filing of said 
application. The notice gave interested persons an op- 
portunity to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


‘The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of J. P. Cabot Short- 
Term Fund, Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9939/September 22, 1977 


In the Matter of 


F. G. MUTUAL FUND, INC. 
4680 Wilshire Boulevard 
Los Angeles, California 90010 


(811-2154) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT F. G. MUTUAL FUND, INC. HAS 
CEASED TO BE AN INVESTMENT COMPANY 


F. G. Mutual Fund, Inc. (“Applicant”), a California 
corporation registered as an open-end, non-diversi- 
fied, management investment company under the 
Investment Company Act of 1940 (“Act”), filed an 
application on July 21, 1977, pursuant to Section 8(f) 
of the Act, for an order declaring that Applicant has 
ceased to be an investment company. 


On August 18, 1977, a notice (Investment Company 
Act Release No.1! 9899) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course, unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found that 
F. G. Mutual Fund, Inc. has ceased to be an invest- 
ment company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of F. G. Mutual Fund, Inc. under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 


Mangement pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9940/September 22, 1977 


In the Matter of 


CAPITAL LIQUIDITY, INC. 
4201 Wilshire Boulevard 
Los Angeles, California 90010 


(811-2493) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT THE APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On August 22, 1977, a notice was issued (Investment 
Company Act Release No. 9902) stating that Capital 
Liquidity, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as a 
diversified, open-end management investment com- 
pany, filed an application on August 1, 1977, pursuant 
to Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceased 
to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment com- 
pany. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Capital Liquidity, Inc., under 
the Act shall forthwith cease to be in effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rlease No. 9941/September 22, 1977 


In the Matter of 


NORTH RIVER SECURITIES CO., INC. 
595 Madison Avenue 
New York, New York 10022 


(812-4087) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROMTHE 
PROVISIONS OF SECTION 17(a) OF THE ACT 


On August 24, 1977, a notice was issued (Investment 
Company Act Release No. 9910) of the filing of an 
application on January 27, 1977, and an amendment 
thereto on July 27, 1977, by North River Securities 
Co., Inc. (“Applicant”), a non-diversified, closed-end 
investment company registered under the Investment 
Company Act of 1940 (“Act”), for an order pursuant to 
Section 17(b) of the Act exempting from the 
provisions of Section 17(a) of the Act a proposed 
transaction with Hyman Katz, an affiliated person of 
an affiliated person of Applicant, involving the sale of 
certain of Applicant’s portfolio securities and a related 
pledge agreement. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the terms of the proposed transaction, including the 
consideration to be paid or received, are fair and 
reasonable and do not involve any overreaching on the 
part of any person concerned, and that the proposed 
transaction is consistent with the policy of Applicant 
and with the general purposes of the Act. Accord- 
ingly, 

IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed transaction to be entered into by 
North River Securities Co., Inc., involving the sale of 
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certain of its portfolio securities and related pledge 
agreement be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act. 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9942/September 22, 1977 


In the Matter of 


THE INTERMENT ASSOCIATION OF CALIFORNIA 
925 “L” Street 

Suite 315 

Sacramento, California 95814 


and 
ALHISER-WILSON MORTUARY 


225 So. Broadway 
Escondido, California 92025 





and 


CALIFORNIA FUNERAL SERVICES, INC. 
401 W. Channel Islands Blvd. 
Oxnard, California 93030 


and 


LAVISTA CEMETERY ASSOCIATION 
P.O. Box 536 
National City, California 92050 


(812-4075) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING APPLICANTS FROM ALL PROVISIONS 
OF THE ACT 


NOTICE IS HEREBY GIVEN that the Interment 
Association of California (the ‘“Association”), on 
behalf of certain of its members, Alhiser-Wilson 
Mortuary, California Funeral Services, Inc., and 
LaVista Cemetery Association (collectively referred to 
as “Applicants”) filed an application on January 3, 
1977 and amendments thereto on April 28, 1977 and 
on August 18, 1977, for an order, pursuant to Section 
6(c) of the Investment Company Act of 1940 (“Act”), 
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exempting Applicants from all the provisions of the 
Act and the rules and regulations thereunder in 
connection with (a) completion of installment sales of 
certain debentures issxued by Applicants under exist- 
ing subscription agreements, and (b) certain 
outstanding debentures which were sold on an install- 
ment basis. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The members of the Association joining as Applicants 
consist of Chapel of the Chimes Memorial Park, East 
Lawn Mortuary Co., Forest Lawn Memorial Parks and 
Mortuaries, Green Acres Memorial Gardens, Hillcrest 
Memorial Park, Oakdale Memorial Park, Oak Hill Im- 
provement Company, Pacific View Memorial Park, 
Pierce Brothers Valhalla Memorial Park, Redding 
Memorial Park, Rose Hills Memorial Park, San Diego 
Cemetery Association, and Skylawn Memorial Park; 
and each of the other Applicants is a funeral service 
company located in the State of California. Applicants 
in the past have sold pre-need funeral service deben- 
tures on an installment basis (“Debentures”) to 
individuals desiring to set aside money to pay for their 
funerals. 


Applicants state that the Debentures typically bear a 
modest rate of interest, mature in twenty to 
twenty-five years and can be applied at their face 
amount prior to maturity toward payment for funeral 
services “at time of need.” 


Applicants represent that most of the Debentures 
were sold pursuant to subscription agreements under 
which an average of $500 to $1,000 of Debentures 
were subscribed for and were to be paid for over a five 
to ten year period. Applicants further represent that as 
of February 9, 1976, there was outstanding an aggre- 
gate of approximately $55,000,000 of fully or partially 
paid Debentures, and subscription agreements pro- 
viding for payments to be made on issued Debentures 
or for the purchase of additional unissued Debentures 
of the Applicants in the aggregate amount of 
approximately $22,500,000. 


On January 5, 1976, the Commission announced its 
decision in In The Matter of International Funeral 
Services of California, Inc. (Investment Company Act 
Release No. 9112), in which it found that installment 
sales of pre-need funeral service debentures of the 
type issued by the Applicants constitute the issuance 
of face-amount certificates of the installment type re- 
quiring the issuer to be registered under and comply 
with the provisions of the Act. 


Section 3(a)(2) of the Act defines “investment com- 
pany” to mean an issuer which is engaged or pro- 
poses to engage in the business of issuing face- 


amount certificates of the installment type, or has 
been engaged in such business and has any such 
certificates outstanding. 


Section 2(a)(15) of the Act defines “face-amount cer- 
tificates” to incoude ‘any... security which 
represents an obligation of its issuer to pay a stated 
or determinable sum at a fixed or determinable date 
more than twenty-four months after the date of 
issuance, in consideration of the payment of periodic 
installments of a stated or determinable amount 
(which security shall be known as a face-amount 
certificate of the installment type).” 


Applicants state that, if the Debentures are face- 
amount certificates of the installment type, registra- 
tion of the issuers or an exemption under the Act will 
be required (1) to complete sales on an installment 
basis of Debentures already subscribed for, and (2) for 
so long as the Applicants have outstanding any 
previously issued Debentures which were sold on an 
installment basis. Applicants have, therefore, applied 
for an exemption from all the provisions of the Act 
pursuant to Section 6(c) of the Act, in connection with 
(a) completion of Debenture sales by Applicants under 
existing subscription agreements, and (b) outstanding 
Debentures which were sold on an installment basis. 


Section 6(c) provides, in pertinent part, that the Com- 
mission, by order upon application, may conditionally 
or unconditionally exempt any person or class of 
persons from any or all provisions of the Act if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicants make six basic representations which form 
the basis for their assertion that the granting of an 
exemption pursuant to Section 6(c) of the Act is 
appropriate in the public interest and consistent with 
the protection of investors: 


(1) Applicants represent that they have neither 
solicited nor accepted any new subscription agree- 
ments for the installment sale of Debentures since 
February 9, 1976, and that in the future they will not 
enter into any new agreements for the sales of 
Debentures on an installment basis. 


(2) Applicants represent that all future pr-need 
funeral arrangements made on an installment basis 
will be undertaken only by way of trust agreements 
established pursuant to the provisions of Section 7735 
et. seq. of the California Business and Professions 
Code (“the Short Act”) which requires, among other 
things, that all cash or other property received by a 
funeral director in advance of need be maintained by 
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trustees in segregated accounts and held in specified 
investments. 


(3) Applicants represent that each Applicant has 
established a trust account meeting the requirements 
of the Short Act to hold all monies received and to be 
received since February 9, 1976, pursuant to existing 
subscription agreements. The funds held in such ac- 
counts may be used to meet redemption requests on 
those Debentures issued since February 9, 1976, 
pursuant to existing subscription requirements. 
Income on the corpus of such trust funds is to be 
applied first to the expenses of administering the 
trust, second to the payment of interest due on the 
Debentures, if any, and third to Applicants. As of May 
26, 1977, the total amount held in such trust funds 
was approximately $6,000,000. 


(4) Applicants propose to offer to the original pur- 
chaser, his conservator orother legal representative in 
the case of his incapacity, or any member of his im- 
mediate family to whom he has transferred his De- 
bentures a right to redeem for cash all outstanding 
Debendutres. The redemption right will be available 
only during the life of the original purchaser. 
Debentures purchased since February 9, 1976, will be 
redeemable at the full face amount of the Debenture 
plus any accrued and unpaid interest. With respect to 
Debentures issued or paid for prior to February 9, 
1976, each Applicant will have the option for three 
years after the date of the order granting this 
application to charge an administrative fee for cash 
redemptions of up to 7 percent of the amount of 
Debentures redeemed. Any Applicant with outstand- 
ing Debentures having existing provisions affording 
more liberal redemption rights will continue to be 
bound by such provisions. On the expiration of the 3 
year period following the date of the order issued on 
this application, all outstanding Debentures issued by 
Applicants will be redeemable at the full face amount 
of the Debentures plus interest, if any, without the 
imposition of any administrative fees. Applicants 
assert that the 7 percent administrative charge is not 
inconsistent with the redemption requirements of the 
Act and that it is necessary to provide a redemption 
distinctive to make less likely an initial flood of re- 
demptions which might have serious adverse conse- 
quence to the Applicants. 


(5) Applicants represent that they will notify all 
holders of outstanding Debentures of their redemption 
rights, the exemption obtained from the Commission, 
and the trust arrangements created to assure per- 
formance of the pre-need contracts. Notice will be in 
the form of a letter sent to each Debenture holder 
promtply. upon the granting of the requested exemp- 
tion or, at the option of each Applicant, with the next 
interest payment on the Debentures subscgusent to the 
issuance of an order granting the application. 
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(6) Applicants further propose to establish a cash 
Performance Trust Fund (the “Performance Trust”) in 
an initial amount of $250,000 with a subsequent 
contribution of an additional $125,000 should the Per- 
formance Trust fall below $125,000 during the term of 
its existence. The purpose of the proposed 
Performance Trust would be to reimburse the cost of 
funeral services performed by any of the Applicants or 
other mortuaries for holders of Debentures of any of 
the Applicants which may be unable to perform such 
services because of insolvency. Companies which 
perform funeral services for holders of Debentures 
issued by one of the Applicants which became 
insolvent would be reimbursed by the Performance 
Trust in the amount of approximately 20% of the face 
amount of the Debentures so redeemed in services. 
The Performance Trust would not be used to meet 
cash redemptions. Applicants propose to maintain the 
Performance Trust until all obligations under 
outstanding Debentures are satisfied or until the 
Trustees unanimously determine, with the concur- 
rence of the California Department of Corporations, 
that some or all of the Performance Trust is no longer 
reasonably required to assure performance of funeral 
services for holders of outstanding Debentures. 


Applicants state that they have undertaken to form the 
Performance Trust and the trusts for all monies 
received since February 9, 1976, under existing sub- 
scription agreements in order to ensure that monies 
received upon the sale of the Debentures are 
substantially reserved for the performance of the 
terms and conditions of the Debentures. 


Applicants assert that the granting of the requested 
exemption would be in the public interest and 
consistent with the protection of investors in view of 
(a) the protection afforded investors by the six num- 
bered representations set out above, and (b) the ad- 
verse effects that a refusal to grant said exemption 
could have on the funeral service industry of Cali- 
fornia. Applicants state that such adverse effects in- 
clude the possibility of some or all of Applicants 
being unable to remain in business, thus leaving up to 
approximately 75,000 holders of outstanding Deben- 
tures without the funeral services which they sought 
to secure by purchasing Applicants’ Debentures. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 17, 1977, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such re- 











quest shall be served personally or by mail upon 
Applicants at the addresses stated above. Proof of 
such service (by affidavit or, in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a h earing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8117/September 16, 1977 


SEC v. ROYAL AMERICAN CHINCHILLA, INC., et al. 


(U.S.D.C., D. Kansas, Civil Action No. 77-2176) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and Exchange 
Commission, announced that the Honorable Earl E. 
O’Connor, United States District Judge for the District 
of Kansas, on September 9,. 1977 signed a Final 
Judgment of Permanent Injunction Against Royal 


American Chinchilla, Inc., Universal Acceptance, Inc., 
Universal Advertising Associates and Donald W. 
Bishop, all of Kansas City, Kansas, enjoining these 
defendants, in substance, from violating the registra- 
tion and antifraud provisions of the federal securities 
laws in connection with the offer and sale of securities 
issued or offered by Royal American Chinchilla, Inc. or 
any other security of any issuer. 


The defendants consented to the entry of the final 
order of permanent injunction without admitting or 
denying the allegations of the Complaint filed against 
them on July 5, 1977. The action is still pending 
against Kenneth R. Larsen. 


For further information see Litigation Release No. 
8025. 





Litigation Release No. 8118/September 16, 1977 


Securities and Exchange Commission v. Milton 
Zabarsky, et al., 

(76 Civ. 2457 (RO) 

United States District Court for the Southern District 
of New York 


The Securities and Exchange Commission today an- 
nounced that on September 7, 1977 the Hon. Richard 
Owen, United States District Judge, signed a final 
judgment of permanent injunction against Harry S. 
Samuels (‘‘Samuels’’) the sole remaining defendant in 
the action. Samuels consented to the injunction, which 
enjoins him from further violations of Section 10(b) 
(‘‘anti-fraud’’) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder, by purchasing or selling or 
recommending the purchase or sale of any security 
while in possession of material, non-public informa- 
tion, without admitting or denying the allegations in 
the Commission’s complaint. 


In addition to the injunction, the judgment provides 
that Samuels shall distribute the sum of $20,000 (over 
a four year period), representing a portion of the 
proceeds received by him in connection with the 
disposition of his stock in St. Johnsbury Trucking Co. 
(‘‘STJ’’), pursuant to a plan acceptable to the Com- 
mission. 


The Commission’s complaint in this action, which was 
filed in June, 1976, alleged that Samuels, among 
others, purchased the shares of STJ while in 
possession of material, non-public information 
concerning a proposed asset acquisition of STJ at a 
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price substantially in excess of the then market price 
for STJ stock. 


(For further information please see litigation release 
nos. 7452 and 8008). 





Litigation Release No. 8119/September 20, 1977 


Securities and Exchange Commission v. Sharon Steel 
Corp., et al. 

U.S.D.C. District of Columbia 

Civil Action No. 77-1631 


The Commission announced today that on September 
20, 1977, the U.S. District Court for the District of 
Columbia permanently enjoined Sharon Steel Corpora- 
tion (‘‘Sharon), Victor Posner (‘‘Posner’’), NVF 
Company (‘‘NVF’’), Steven Posner (‘‘S. Posner’’), 
Gail Posner Cohen (‘‘Cohen’’), Walter Gregg 
(‘‘Gregg’’), Bernard Krakower (‘‘Krakower’’), and 
DWG Corporation (‘‘DWG’’) from certain violations of 
the anti-fraud, reporting, and proxy solicitation pro- 
visions of the federal securities laws, and ordered 
certain ancillary relief. The Court also permanently 
enjoined Fingol Bloom (‘‘Bloom’’) from violations of 
the reporting and anti-fraud provisions of the federal 
securities laws. Guy McCracken (‘‘McCracken’’) was 
made subject to a Final Order relating to filings with 
the S.E.C. In addition, Pennsylvania Engineering Corp 
(‘‘PECOR’’) has been permanently enjoined from 
future violations of the proxy provisions of the Federal 
securities laws. Two other public companies, South- 
eastern Public Service Co. (‘‘SEPSCO’’) and Wilson 
Brothers (‘‘Wilson’’), subsidiaries of DWG while not 
named as defendants, consented to the jurisdiction of 
the Court and undertook to comply with the ancillary 
relief ordered of the defendant corporations. All 
defendants consented without admitting or denying 
the allegations in the Commission’s Complaint, which 
was filed the same day. 


The Complaint filed by the Commission alleges that, 
during the period from 1970 to the present, Posner, S. 
Posner and Cohen, caused several public companies 
controlled by Posner (Sharon, NVF, DWG, PECOR, 
SEPSCO, and Wilson) to pay for a wide variety 
non-business personal expenses and things of value 
for the Posners, at a total cost to such Posner control- 
led companies of over $1,700,000. The Complaint also 
alleged that Sharon and its parent, NVF, filed false 
financial statements in 1974 and 1975. 
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Posner is Chairman of the Board and Chief Executive 
Officer of Sharon, NVF, DWG, PECOR, SEPSCO and 
Wilson (all companies listed on the New York Stock 
Exchange or the American Stock Exchange) and their 
subsidiaries. S. Posner is Posner’s son and Vice 
Chairman of the board and Chairman of the Executive 
Committee of such companies. Cohen is Posner’s 
daughter and an officer and/or director of such 
companies. Gregg is Vice Chairman of such 
companies. Gregg is Vice-Chairman of such 
companies. Krakower is a Senior Vice President and 
principal legal officer of such companies. Bloom was 
formerly treasurer of Sharon and Vice President of 
Sharon and NVF. McCracken is Executive Vice 
President and Chief Operating Officer of Sharon. 


Undisclosed Personal Benefits 


As part of the relief ordered by the Court Posner and 
his children, S. Posner and Cohen, are ordered to pay 
$600,000 to the various public corporations in repay- 
ment for various of their personal expenses, as alleged 
in the Complaint. Posner in addition reimbursed 
$24,700 to one such company during the course of the 
investigation leading to the complaint. The Commis- 
sion stated that payment of the $600,000 should not be 
deemed to a determination by the Commission of the 
full amount owed the public corporations by Posner, S. 
Posner or Cohen on account of matters alleged in the 
Complaint or similar matters. The Judgment states 
that the Court proceedings should not be deemed to 
prevent any of the public companies which paid for 
such personal expenses of the Posners from making 
any claim against them for any improper expenses 
incurred. 


The Complaint alleges that the non-business non- 
reimibursed personal expenses, paid for on behalf of 
Posner and others by the Posner controlled 
companies, included travel in a corporate jet, 
groceries, liquor, entertainment, rent for certain of 
Posner’s personal living quarters, restaurant ex- 
penses, use of a corporate yacht, limousine and 
driver, and domestic servants. 


The Complaint also alleges that Posner had caused 
the aforementioned public companies, which rent 
space from a hotel he and trusts he controls own in 
Miami Beach, the Victorian Plaza, to expend over 
$100,000 in rentals over and above what is charged 
for space to nonaffiliated residents in the same 
building. The Complaint further alleges that Posner 
caused SEPCSO, DWG and, through DWG, other 
Posner controlled public companies, to expend over 
$1,000,000 to refurbish the top two floors of the 
Victorian Plaza, over $300,000 of which was used to 
refurbish the personal residential apartment for 
Posner. 
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The Complaint further alleges that the non-business 
personal expenses received by S. Posner and his 
family included in the use of a $120,000 per year suite 
at the Plaza Hotel in New York City, a vacation in the 
Catskills and a house in Westhampton, Long Island at 
a cost of over $50,000, groceries, room service, liquor, 
entertainment, laundry, dry cleaning, a Stutz auto- 
mobile, and a limousine and driver all at a cost of over 
$100,000. 


The Complaint further alleges that the non-business 
personal expenses received by Cohen and her children 
included a limousine and driver and other personal 
items at a cost of over $90,000; corporate jet travel 
and charter helicopter travel at a cost of over $90,000 
in operating expenses (exclusive of fixed charges) for 
hotel accommodations in California at a cost of over 
$6,100, groceries and other sundries at a cost of over 
$20,000; a domestic servant for 1976 and part of 1977 
at a cost of over $24,000; the use of Sharon’s 
corporate yacht, at a cost of over $10,000; and the 
payment of medical bills at a cost of over $13,000. 


The Complaint further alleges that the companies 
controlled by Posner paid for the Posners’ personal 
expenses described in the Complaint without making 
any independent examination to determine if such 
charges were proper or legitimate corporate expenses. 
The Complaint further alleges that from at least 1973 
to the present, DWG, which directly paid for the 
majority of such personal expenses of the Posners, 
did not maintain any records which reflected the 
business purpose of the bulk of such expenditures. 
Further, the Complaint alleges that Sharon failed to 
maintain records reflecting the business purpose of 
flights made by Posner, S. Posner or Cohen in the 
Sharon jets. 


The Complaint further alleges that the Annual 
Reports, Proxy Statements and Registration State- 
ments of the companies controlled by Posner failed to 
disclose the nature and extent of such expenditures 
made to or on behalf of the Posners in violation of the 
anti-fraud provisions of the federal securities laws. 


False Financial Statements 


The Complaint further alleges that Sharon, its parent, 
NVF, its treasurer, Bloom, its Vice Chairman, Gregg, 
and its chief operating officer, McCracken, violated 
the anti-fraud provisions of the Federal securities laws 
in 1974 and 1975 when Sharon improperly valued and 
misrecorded major inventory items, misrecorded 
certain transactions as sales, shifted income and 
expenses from one year to another, and improperly 
transferred steel products among inventory accounts, 
which falsified their financial statements. The 


financial statements of Sharon and NVF for 1974 and 
1975 were restated in 1977 with respect to these 
matters. 


The Complaint further alleges that in 1975 Sharon, 
which reported $25.6 million in pre-tax earnings, 
overstated these earnings by approximately $13.9 
million. The complaint further alleged that Sharon 
increased its reported 1975 pre-tax earnings by 
$4,929,000 by improperly revaluing virtually its entire 
inventory of iron ore through the treatment of a certain 
type of iron ore pellet called TPV as a ‘‘new item’’ in 
inventory, when such treatment was inconsistent with 
Sharon’s past practice and, under generally accepted 
accounting principles, did not qualify for treatment as 
a new item. 


The Complaint further alleges that in the last two 
months of 1975, Sharon purchased 9,948 tons of iron 
scrap with purchase orders and invoices which falsely 
sowed that the scrap was of higher price and grade 
than it actual was, increasing 1975 ending inventory 
and pre-tax earnings by $722,000. The Complaint 
further alleges that for 1975, Sharon recorded 
$1,013,000 as 1975 sales which properly should have 
been recorded as 1976 sales, as the steel involved was 
not shipped until 1976, overstating 1975 pre-tax 
earnings by $463,000. 


The Complaint further alleges that Sharon improperly 
shifted $2,331,000 of pre-tax earnings from 1974 by 
prepaying a 1975 insurance premium and charging it 
against 1974 expenses rather than 1975. The 
Complaint further alleged that in 1974 Sharon 
accounted for 3,255 tons of stainless steel in an 
improper inventory account which had the effect of 
shifting $2,821,000 of 1974 Sharon improperly treated 
certain iron ore called ‘‘Reserve pellets’? which had 
the effect of shifting $739,000 of 1974 pre-tax earnings 
to 1975. The Complaint further alleges that in 1971, 
1972 and 1973 Sharon improperly valued various of its 
iron ore inventories so as to increase reported earnigs. 


Further Relief 


As part of the relief ordered by the Court, Sharon, 
NVF, Posner, S. Posner, Cohen, DWG, PECOR and 
their subsidiaries and agents are enjoined from using 
or helping use of any asset of any public company 
related to the Posners for the personal benefit of the 
Posners unless such use has been properly authorized 
by such company’s board of directors. 


In addition, Sharon, NVF, DWG,and PECOR, were 
ordered by the Court and, as part of the settlement of 
the action, SEPSCO and Wilson have also agreed, to 
appoint two new independent directors satisfactory to 
the Commission, and to set up a new three member 
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Audit Committee with the two independent directors 
comprising two of its three members. Such Audit 
Committees are directed, among other things, to adopt 
financial controls and accounting procedures designed 
to prevent occurrence of matters alleged in the com- 
plaint, to supervise such procedures, to examine the 
matters in the Commission’s complaint, to recommend 
appropriate action, including legal action, and to file 
such recommendation with the Commission. The 
respective boards of directors are further directed to 
consider and act on all Audit Committee recommenda- 
tions and file with the Commission a report with an 
explanation of the action taken and the reasons any 
such recommendation (or part thereof) were not 
adopted. These provisions will be in effect for a 
four-year period. 


Such companies are also ordered to submit for two 
years, their proxy statements and their Annual Re- 
ports filed with the Commission to independent 
counsel familiar with the Federal securities laws for 
review. Such corporations are further to make any 
amendments necessary to correct prior filings with the 
Commission. Such corporations are further to include 
a copy of the Complaint, Stipulation and Consent, and 
Judgment in their respective proxy statements for 
their next annual meeting. 


As part of the settlement, defendant Krakower has 
stipulated that he will not practice before the 
Commission for any company other than a company 
related to Posner for one year. During such time the 
Commission has agreed not to bring proceedings 
against him pursuant to Rule 2(e) of the Commission’s 
Rules of Practice based soley on the matters in the 
Complaint, or the entry of the Final Judgment. 


The Judgment also enjoins Sharon, NVF, DWG, 
PECOR, Posner, S. Posner, Cohen and their agents 
from making false entries on the books of public 
companies controlled by Posners. McCracken is made 
subject to a Order of the Court by which he is ordered 
not t make false and misleading statements about ac- 
counting matters. 





Litigation Release No. 8120/September 20, 1977 


SEC v. SITOMER, SITOMER & PORGES, et al. 
(Southern District of New York, 73 Civil Action No. 
4508) 


The Securities and Exchange Commission announced 
that on August 18, 1977 the Honorable Charles H. 
Tenney, United States District Court Judge of the 
Southern District of New York signed a final Judgment 
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of Permanent Injunction against Robert E. Porges. 
The defendant was enjoined from violating the anti- 
fraud provisions of Section 17(a) of the Securities Act 
of 1933 and Section 10(b) of the Securities Exchange 
Act of 1934 and Rule 10b-5 thereunder in connection 
with the purchase and sale of securities of Empire Fire 
and Marine Insurance Company, or any other issuer. 


The defendant was also enjoined from violating the 
registration provisions of Sections 5 and 7 of the 
Securities Act of 1933 and Rules 408 and 463 there- 
under and the reporting provisions of Section 13(a) of 
the Exchange Act and Rule 13a-13 thereunder in the 
registered offering of securities of Empire Fire and 
Marine Insurance Company or any other issuer. The 
defendant consented to the entry of the judgment 
without admitting or denying the allegations in the 
complaint. The judgment was entered on August 8, 
1977. 


For further information see Litigation Release 
Numbers 6107, 6298, and 34 Act Release 12501. 





Litigation Release No. 8121, September 22, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 
OCCIDENTAL PETROLEUM CORP., DCDC 77-0751 


The Securities and Exchange Commission announced 
the filing of a complaint in the United States District 
Court for the District of Columbia on May 3,1977 to 
enjoin Occidental Petroleum Corporation from violat- 
ing Sections 10(b) and 13(a) of the Securities Exchange 
Act of 1934 and Rules 10b-5 and 13a-11 thereunder, in 
connection with certain illegal and questionable 
foreign and domestic payments made by Occidental. 
Occidental simultaneously consented to a Final 
Judgment of Permanent Injunction. 


The Commission’s complaint alleges that Occicental 
failed to disclose material facts relating to the 
existence of two related companies in foreign countries 
which generated income and profits of at least 
$220,000 which amounts were not reported on the 
books and records of Occidental. Funds fromthese 
companies and other sources were used to maintain 
secret funds of more than $200,000, part of which was 
distributed as illegal contributions. The complaint 
further alleges that Occidental caused approximately 
$400,000 of its funds to be used for the making of 
illegal or questionable payments to or for the benefit 
of foreign officials. 
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As part of its consent, Occidental represented that a 
previously authorized Special Committee of its Board 
of Directors with the assistance of an independent 
outside Special Counsel will conduct a thorough and 
independent investigation of the matters alleged in the 
complaint and all similar matters. Within 60 days, the 
Special Committee shall complete its investigation and 
prepare a written report which, along with any 
supplementary comments by the Special Counsel, will 
be submitted to Occidental’s Board of Directors for 
review and as a basis to establish policies, practices 
and procedures. The report will be filed with the Com- 
mission as an exhibit to Occidental’s current report on 
Form 8-K for the month in which the report is 
submitted to the Board of Directors and shall be the 
subject of a discussion in Occidental’s next annual 
report on Form 10-K. 





Litigation Release No. 8122/September 22, 1977 


SECURITIES AND EXCHANGE COMMISSION v. 
PETROU, et al., DCDC 77-0752 


The Securities and Exchange Commission announced 
that on May 3, 1977 the Commission filed a complaint 
for injunctive relief in the United States District Court 
for the District of Columbia alleging that Pierre J. 
Petrou (‘‘Petrou’’) violated Section 10(b) of the Secu- 
rities Exchange Act of 1934 (‘‘Exchange Act’’) and 
Rule 10b-5 thereunder, and further alleging that 
Petrou, Barry V. Smith (‘‘Smith’’), Celia Meilan 
(‘‘Meilan’’), Benedetto Mirto (‘‘Mirto’’), Nicolas Cocja 
(‘‘Cocja’’) and Fred Koenig (‘‘Koenig’’) violated 
Section 16(a) of the Exchange Act oand Rule 16a-1 
thereunder. Without admitting or denying the allega- 
tions of the complaint, Petrou, Smith, Meilan, Mirto, 
Cocja and Koenig consented to the entry of a final 
judgment of permanent injunction. 


The complaint alleges that Petrou placed orders for 
the accounts of others for shares of International 
Protein Corporation stock while he was in possession 
of material, non-public information. The transactions 
were later rescinded. The complaint-also alleges that 
Petrou, Smith, Meilan, Mirto, Cocja and Koenig failed 
to file and failed to timely file ownership statements 
with the Commission, and filed statements containing 
inaccurate information. 
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STAFF ACCOUNTING BULLETIN No. 17 


AGENCY: Securities and Exchange Commission. 


ACTION: Publication of Staff Accounting Bulletin. 
ACTION: Publication of Staff Accounting Bulletin. 
SUMMARY: In this Bulletin, the Table of Contents, 


Subject Matter Index, and Index to Citations originally 
issued in Staff Accounting Bulletin No. 1 are revised 
and updated to reflect the integration of all sub- 
sequently issued Bulletins through SAB No. 16. These 
revisions will enable readers to better utilize the 
Bulletins on an integrated basis. 

DATE: September 21, 1977. 

FOR FURTHER INFORMATION CONTACT: Robert 
R. Love, Office of the Chief Accountant, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202)-755-1773. 


SUPPLEMENTARY INFORMATION: 


The statements in the Bulletin are not rules or inter- 
pretations of the Commission nor are they published 
as bearing the Commission’s official approval; they 
represent interpretations and practices followed by the 
Division of Corporation Finance and Office of the Chief 
Accountant in administering the disclosure require- 
ments of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 


September 21, 1977 
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STAFF ACCOUNTING BULLETIN NO. 17 


In this Staff Accounting Bulletin, the Table of 
Contents, Subject Matter Index, and Index to Citations 
originally issued in Staff Accounting Bulletin No. 1 are 
revised and updated to reflect the integration of all 
subsequently issued SABs through No. 16 into the 
framework established in SAB No. 1. The texts of the 
SABs are not reissued on an integrated basis, inas- 
much as each SAB was originally issued in a manner 
to enable users to accomplish the integration when it 
was issued. 


Captions have been added or revised in the text of the 
SABs for better referencing and included in the Table 
of Contents herein, as follows: 


Topic 1: Section F, new captions 1 and 2. 

Section G, new captions 1 and 2. 
Topic 5: Section E, new captions 1 and 2. 
Topic 6: Section C, new caption 8. 


Subsection I-6, revised captions d and e. 
Section J, revised caption 1. 


Section F of Topic 5, ‘‘Exchange of Assets Between 
Debtors and Creditors,’’ will be reconsidered for 
deletion after Financial Accounting Standards Board 
Statements of Financial Accounting Standards No. 15, 
‘‘Accounting by Debtors and Creditors for Troubled 
Debt Restructuring,’’ becomes effective, inasmuch as 


the interpretations and guidelines in 5-F will then be 
unnecessary. 


Section H of Topic 5, ‘‘Prior Period Adjustments,’’ will 
be reconsidered for deletion as unnecessary when 
Financial Accounting Standards Board Statement of 
Financial Accounting Standards No. 16, ‘‘Prior Period 
Adjustments,’’ becomes effective for all financial 
statements being issued, in light of the requirement in 
the Statement that it shall be effective for financial 
statements for fiscal years beginning after October 15, 
1977 and that application in financial statements for 
fiscal years beginning before October 16, 1977 is not 
required. 


Subsection I-10-g of Topic 6, ‘‘Users of Form 12-K,”’ is 
deleted, inasmuch as Form 12-K has been rescinded 
effective for fiscal periods ending on or after October 
1, 1977 and the interpretations in this subsection will 
no longer have any applicability. 


The following appendices are attached and made a 
part of this SAB: 


Appendix A Chronological List of Staff 

Accounting Bulletins. 
Appendix B Table of Contents 
Appendix C Subject Matter Index 
Appendix D Index to Citations 
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Appendix A 


CHRONOLOGICAL LIST OF STAFF ACCOUNTING BULLETINS 


Initiation of a series of Staff 
Accounting Bulletins 


Interpretations of Accounting 
Series Release No! 175, relating 
to consolidated financial 
statements 


Interpretations of Accounting 
Series Release No. 159, relating 
to management's discussion and 
analysis of summary of earnings 
Or operations 


Interpretation relating to 
disclosure and reporting by 
Real Estate Investment Trusts 


Interpretation relating to 
exchanges of assets between 
debtors and creditors 


Interpretations of Accounting 
Series Release No. 177, relating 
to interim financial reporting 


Interpretations of Accounting 
Series Release No. 190, relating 
to disclosure of replacement cost 


Changes in Bulletin No. 
new interpretations 


Amended and additional 
interpretations of Accounting 
Series Release No. 


Amended and additional 
interpretations of Accounting 
Series Release No. 


Date 


11/4/75 


1/9/76 


1/16/76 


1/29/76 


2/13/76 


3/1/76 


3/23/76 


6/4/76 


6/7/76 


7/27/76 
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Release @ 
No. 


Date 


ll Amended and additional 
interpretations of Accounting 
Series Release No. 190 9/3/76 


12 Amended and additional 
interpretations of Accounting 
Series Release No. 190 11/10/76 


13 Amended interpretation of 
Accounting Series Release 
No. 177; additional 
interpretations of Accounting 
Series Release Nos. 177 and 
190; interpretation of 
Accounting Series Release 
No. 188, relating to New 
York City securities; inter- 
pretation relating to real estate 
acquired in foreclosure, 


settlement, etc. 1/4/77 

14 Amended interpretations relating 
to reporting requirements for 7 
accounting changes 2/3/77 

15 Amended interpretations relating 


to allowance for funds used 
during construction (AFC Credits) 8/11/77 


16 Interpretation regarding dis- 
closure with respect to 
Financial Accounting Standards 
Board exposure draft Statement, 
"Financial Accounting and 
Reporting by Oil and Gas 


Producing Companies" 8/31/77 
17 Revised and updated Table of 

Contents, Index to Citations, and 

Subject Matter Index 9/20/77 
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Appendix B 


STAFF ACCOUNTING BULLETINS 


TABLE OF CONTENTS 





FINANCIAL STATEMENTS 


Target Companies . . 
Parent Only Financial Statements a ae 
Unaudited Financial Statements for a 
Full Year. Pa CA Vater ae ae 
Filings on Form S- nae ‘ Tae a tae e « 
Headnote to Summary of Operations. . 
Foreign Companies (Amended in SAB 8)... 
1. Financial Statements Maintained in 
POreign Currency . . « «« ° ° 
2. Free Distributions of Common Stock 
Requirements for Audited or Certified 
PINGHC1IAL SCREGMGHES) 0) nie «6 m % % oe 
1. Meaning of the Word "audited" 
2. Qualified Auditors' Opinions 
Incorporation by Reference . 
Tax Loss Carryforward--Form 8-K 


° 


BUSINESS COMBINATIONS 


Pucenase Method . «-« s-% % «4 #8 « 
Merger Expenses (Amended in SAB 8) 


SENIOR SECURITIES 


Convertible Securities 

Fixed Charge Coverage Ratios for Debt 
and Preferred Stocks — oe So pecs 

Balance Sheet Presentation for Preferred 
Stock with Sinking Funds or Mandatory 
Redemption Features 


EQUITY ACCOUNTS 


Subordinated Debt. : 

Supchapter & CGOFGOPACION ... « % © « 
Change in Capital Structure ... 
Quasi-Reorganizations .. 
Cheap Stock ; 
Savings and Loan Companies oy Oe ae ee ee rae 
Receivables from Sale of Stock a ta 
Limited Partnerships (Added in SAB 8) 
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TOPIC 5: MISCELLANEOUS ACCOUNTING 


A. Expenses of Offering. . . ‘ 
B. Gain or Loss from Disposition of 
BQultgGent 1-2-4 ves # * eo 
C. AGeEMOd Vacation Pay « «+ A384 se x 
D. Reclassification of Self-Insurance 
Reserves . . i ee 
E. Tax Benefits of Loss Carryforwards 
(Aerts in Sas 8) 3 os sk et ee OR 


1. Current Recognition of Tax Benefit 
2. Realization of Tax Benerit . « «.« 
F. Exchanges of Assets between Debtors and 
Creditors .. a a 
G. Employee Stock Ownership Trust (ESOT) 
(Added in SAB 8) .... .S 2 x 
Prior Period Adjustments (Added in SAB 8) 
Real Estate Acquired in Foreclosure 
Settlement, Etc. (Added in SAB 13) . 


Ho 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING SERIES 
RELEASES 


A. Accounting Series Release No. 147-- 
Improved Disclosure of Leases .... @ | 





1. Definitions 
a. Contractual Arrangements... 
b. Gross Rental Expense... . 
c. Noncancelable Lease .... 
Go. Geenemic £626 «6 & & & * eS 
2. Financing Leases 
a. Renewal Options an 
b. Recovery of Fair Market “value of 
Leased Property . ‘ a 
c. Separate Disclosure of Non- 
capitalized Financing Leases . 
d. Computation of Present Value of 
Noncapitalized Financing 
Leases ... 
e. Impact of Noncapitalized 
Financing Leases Upon Net 
IMCOMG . «§ « 4% & & 


3. Other Leases 
a. Land Leases and Leases which 
Tneiuee LORS 4. 2. 4 ae es 
b. Partial Space Leases ..... 
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4. Miscellaneous 
a. Lease Data in Annual Reports to 
SrO@GGnCLGer@ . . a «@.% + ¢ 
b. Disclosures Related to 
Capitalized Leases .... 





GS “Reeeeee sooo 4 6 a us eee 6 es 

Gs. “PGreten Leases. os 6 6 ts Se 

e. Lease Data Related to Discon- 
€imued GCoerations”§ .°. + s.«<« 


f. Reevaluation Whether Lease is 
a Financing Lease ..... 


B. Accounting Series Release No. 148-- 
Disclosure of Compensating Balances 
and Short-Term Debt Borrowing 
Re ROUUGROUGCe +.¢,%.8 2 8 6% a 4 8 & & 

1. Applicability 

a. Annual Reports to Shareholders . 

b. Arrangements with Other Lending 
TROL CUetOne.. <«.\5 a8 4 

c. Bank Holding Companies and 
Brokerage Firms ... ‘.* 4 

d. Financial Statements of Parent 
Company and Unconsolidated 
@ $ Subsidiaries ..... 
e. Foreign Lenders ..... 


2. Classification of Short-Term 


Obligations 
a. Financial Accounting Standards 
Board Statement No. 6 .... 
b. Other Classifications of Debt 
Due Within One Year .... 
c. Debt Related to <a Term 
PEOJGECEE s+ %. 8 a ae ae 


3. Compensating Balances 
a. Compensating Balances for Future 
Credit Availability .. e 4 
b. Changes in Compensating Balances 
Ge BaOee. «4s 4) ee oe oe ke 
4. Miscellaneous 
a. Periods Required ....... 
b. 10-Q Disclosures ..... 
c. Determining Average Interest 
MmOce . «4s ee 8 





SEC DOCKET/187 



























Accounting Series Release No. 149-- 
Improved Disclosure of Income Tax 
Expense (Amended in SAB 8) ...... 


1. pelueton in Annual Besert «« « « « 
Ze GR See ca (2. SE cr GW eee hee ke 
3. Taxes of Investee Company ..... 
4. Net of Tax Presentation ...... 
5 OS Te es 2S BS ire ce ne Wks Ee 
6. POr@ign Begistrants...1.%« s 6+ = « * 
7 Securities Gains and Losses .. j 
8 


Tax Expense Components v. "Overall" 
Presentation (Added in SAB 8)... 


D. Accounting Series Release No. 163-- 
Capitalization of Interest by Companies 
Gther Than Public UeiLieies. jas. ss 


1. Dteclesure of Past Practice 3... 

2. Disclosure in Annual Reports to 
Sree GG IOGrsS 5 6 KS ee Sle Oe we 

3. Waivers and Exceptions ....... 


E. Accounting Series Release No. 166-- : 
Disclosure of Unusual Risks and ( 
Uncertainties in Financial Reporting 


1. Market Value Changes «oc Moe se ee 
2. <Imsurance Companies . « «- «© « * 


F. Accounting Series Release No. 175-- 
Section 210.4-02(e) (Regulation S-x) 
Relating to Consolidated Financial 
Statements (Added in SAB 2) .. 


l. Definitions 
a. Engaged in the Business .... 
b. All Nonsignificant Consolidated 
Subsidiaries Not Otherwise 
PRGA +. we ce ee aN Ge GS 8s 
c. Registrant's Investmen eo « ® 
d. Registrant's Total Assets 
e. Income (or Loss) Before Income 
Taxes and Extraordinary Items 
£. . Proportionate Shae «4 «4 + s * 
G. RVGLGGG ENCORE «4 as ww st es eS 
h. Sales and Revenues Derived from 
REGISCCONE 6 6 ct we ee we we we 
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2. Tests Under §210.4-02(e) 
a. Financial Statements Used ... 
b. Additional eet 


of Statements .. s 
c. Tests Apply to Subsidiary as a 
whole 


Gs. ADPLTESCION Of TOSCS 6 cs ees 


3. Financial Statements to be Presented 
ay. SUbOtGiar tee”... se aoe a a es 
b. Subsidiaries of Subsidiaries. . 
c. Number of Financial Statements . 


4. Presentation of Financial Statements 
a. Significant Subsidiaries .... 
b. Nonsignificant Subsidiaries 
c. General Form and Content. . 


5. Miscellaneous 
a. Separate Financial Statements in 
WORM LOO 4 gs Peete ee 8 
b. Retroactive Application .. P 
c. Annual Report to Shareholders’ ‘ 
Q A) G. Accounting Series Release No. 159-- 
/, Management's Discussion and Analysis 
of the Summary of Earnings or 
Operations (Added in SAB 3) ... 


Quantitative Tests 

. Causes of Material Changes 

Ratio Analysis 

Annual Reports to Security Holders “ 
. Capsule Income Information 


UO PW NF 


H. Accounting Series Release No. 177-- 
Relating to Amendments to Form 10-Q 
and Regulation S-X Regarding Interim 
Financial Reporting (Added in SAB 6; 
amengeé tn -SABS 13; 14)" 3:2 3 


1. Amendments to Regulation S-X (New 
Rule 3-16(t)) as oe 
a. Effective Date of Amendments 
b. Disclosure of Selected Quarterly 
Financial Data in Notes to 
Financial Statements .... 


SEC DOCKET/189 








190/SEC DOCKET 


c. Financial Statements Presented 
on Other Than a Mopar a? 


Basis. ‘ eee Se 
d. Exemption from §210. se -16(t) 
REGULYT@MONTE . 24.0 6 6 © @ © * 


e. Incorporation by Reference of 
Annual Reports to Shareholders 


Amendments to Form 10-Q 


a. Effective Date of Amendments. . 

b. Form of Condensed Financial 
Statements ... sEten te 

c. Need for Supplemental Financial 
Beeceeences. « oss cece & Se 


d. Disclosure with Respect to the 
Dispositions of Business... 

e. Disclosure of Form 8-K Filed 
During the Most Recent Quarter 

f. Reporting Requirements for 
Accounting Changes .... 

ie Bigheturese «4 kee + 


Accounting Series Release No. 190-- 
Relating to Amendments to Regulation 
S-X Requiring Disclosure of Replace- 
ment Cost Data (§201.3-17) (Sections 
added and amended as given below) 


Definitions and Concepts (Added in 
SAB 7; amended in SABs 9, 10, 11) 
« RB@BLSCOMENt Cost. « cs ow tm 
Productive Capacity . wm 
Approaches to Replacement Cost 
Future Technology and Environ- 
mental Considerations. 
€. Ceet Savings... 4 « 


Qanandowp 


General (Added in SAB 7; amended in 
SABs 10, 12, 13) 

a. Recognition of Uncertainties in 

Estimation . Pe Oe a ae 

b. Disclosure in Annual Reports to 


Shareholders ... ar Ye - 
c. Furnishing of Data in “Supporting 
Financial Statements. . . 


d. Effect of Pooling of Interests 
on Reporting Requirements .. 

e. Furnishing Summarized Financial 
Data of Investees .. 








rt. . Use of tneatees . .°. ge Py 
3. Replacement Cost of Inventories 
(Added in SAB 7; amended in SABs 9, 
10) 
a. Inventory Supply Contracts... 
b. Alternative Methods os & & 4 
c. Obsolete or Discontinued 
Suveeaeee fe ta O44 
d. Land Held for Resale ..... 
e. Vertically Integrated Operations 


4. Cost of Sales on Replacement Cost 
Basis (Added in SAB 7) 
a. Use of Year-End Costs ....«'.« 
5. Limited Use Assets (Added in SAB 7; 
amended in SABs 10, ll, 12) 
@. General <<. %. he 
b. Items Produced Under Contract 
c. Motion Picture Films 


6. Replacement Cost of Productive 
Capacity (Added in SAB 7; amended 
* * in SABs 9, 10, 1l, 12, 14) 
- Minor and Expensed Assets 
Fully Depreciated Assets. . 
Government-Owned Facilities .., 
Financing Leases Not Capitalized 
. Financing Leases Capitalized 
and Not Capitalized ee xs 
- Used Equipment and Facilities. 
. Additional Land Required to 
Replace Productive Capacity 
Assets Not to be Replaced ... 
Productive Capacity of Retailers 
Underutilization of Present 
Facilities ... ae aa ae 
Replacement of Existing Assets 
with Assets Having Greater 
Productive Capacity ... 
L« Fee Tieeer «65 ws 


oaadoyp 


Lido gate > WQ Fh 


x 


7. Depreciation on Replacement Cost 
Basis (Added in SAB 7; amended in 
SAB 12) 


a. Use of Straight-Line Method 
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10. 


1l. 


oO 


Boonomic Lives’ . «9s 4% es we eH HS 
c. Example of Depreciation Compu- 
CACiOns . «=. «& ew Sa a oe 
d. Depreciation When Composite 
Method 18 U6GG «nw is 6 4 + * 


Disclosure of Methods and Other 
Information (Added in SAB 7; 
amended in SAB pe: 


a. General . ee. 
b. Other Methods” of Valuation a 
c. General Price TOVG. ~~ 6% 6 «+ + 
d. Schedule of Historical Cost 


Financial Statement Items 
Included in and Excluded 
from the Replacement Cost 
DiSCLOBULCE - ow fener 4% 

e. Replacement Cost Depreciation 
in Other Replacement Cost 


Data e e + e s e e e e e e 
f. Further Details of Replacement 
cost Data e 2 _ e +. ° o e ® eS 


Miscellaneous (Added in SAB 7; 
amended in SAB 10) 

4. PWoreien GOoeraecrome . «ws s 2 

b. Land Held for Investment .... 


Applicability of §201.3-17 (Added in 
SAB 7; amended in SABs 9, 10, 13) 

a. Exemptions. . a a ae 

Applicability to 1975 ‘ 

c. Delayed Effectiveness for 
Mineral Resource Assets and 
Certain Foreign Assets .... 

Bide TOG  « 3 xe lh Me A ae or 

e. Comparative Data in First. Year 
of Applicability... 

(Deleted and Reserved) 

g.- Parent Company Financial 

Statements .« «ts 6 # * «© w * 


Qu 


Fh 
e 


Examples of Replacement Cost Dis- 
closures (Added in SAB 12) 


J. Accounting Series Release No. 125-- 


hs 


Adoption of Amendments to Regulation 
S-X (Added in SAB 8) 


Section 210.12-03 





@ 








K. Accounting Series Release No. 188-- 
Interpretive Statements by the Commis- 
sion on Disclosure by Registrants of 
Holdings of Securities of New York City 
and Accounting for Securities Subject 
to Exchange Offer and Moratorium (Added 
to SAB 13) 


TOPIC 7: REAL ESTATE COMPANIES 


A. Reporting Requirements .......e-. 
B. Gains or Losses on Investments in Real 
eee <a Se ee es Ss Se A eS 
C. Land Development Companies... . hee 
D. Schedules of Real Estate and Accumulated 
Depreciation, and of Mortgage Loans 
ow Beal Beeete «ss 6S es 6 ee He 
E. Income before Depreciation... ‘ 
F. Disclosure and Reporting by Real Estate 
Investment Trusts (Added in SAB 4) 


TOPIC 8: RETAIL COMPANIES 


A. Sales of Leased or Licensed Departments 


ee o Prnence Cogcees i uw 6 ee ee ww ee 


TOPIC 9: FINANCE COMPANIES 


A Points — . a e e _ e e . e 
B. Ratio of Earnings to Fixed Charges 4 


TOPIC 10: MISCELLANEOUS DISCLOSURE 


Bu. .Consuer ExOige Tanes . «4.0.0.4 8 «8 
B. Operating-Differential Subsidies ... 
C. Depreciation and Depletion Excluded from 

COSt Gf SHIGn  . wa. 2: 
D. Tax Holidays. . *. @ 
E. Offsetting Assets and Liabilities’ ‘ 
F. Allowance for Funds Used During 
Construction (Amended in SAB 15) . 
G. Chronological Ordering of Data... 
H. SSEPO LGU CCR eee ces ar wire. as We 2% Ae wt 
I. Disclosure Regarding Financial Account- 
ing Standards Board Exposure Draft 
Statement, "Financial Accounting and 
Reporting by Oil and Gas Producing 
Companies" (Added in SAB 16)... 
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Appendix C 


SUBJECT MATTER INDEX 


(References are to topic numbers and sections thereof) 


ACCRUAL 
Accrual of interest discontinued... °. . a 2% 
YOCHCtONn MOY . 6 69 ho bh ee ae BH Ne A. 4 
ALLOWANCES 


For funds used during construction ..... 
For possible losses applicable to 
Peal @8tate LOANS. . « s-s4 +s & +» & 


AMORTIZATION 


Disclosure on replacement cost basis... . 
Honrefundablie cash “bo 1mte".... « s0.% *- 4% 
Property, plant and equipment. ....... 


APPLICABILITY OF APB OPINIONS and FASB STATEMENTS 


Accounting for equity investments (APBO No. 
Adjustments to pro forma basis (APBO No. 20) 
Business combinations (APBO No. 16)..... 
Change in accounting (FASBS No. 9) .... . 
"Cheap stock" (APEO Ho. 19). %« .«.«.« s *,% 
Computation of tax effect (APBO No. ll). 
Convertible securities (APBO No. 15)... 
Current recognition of tax loss carryforward 

(APBO No. 11) she ene ° 
Disclosures for fourth quarter (APBO No. 11) 
Disclosure regarding income taxes 

[RPO Re. Sel ss. «2 oe & ok Fe ee 
Earnings per share data (APBO No. 30). 
Economic life (APBO No. 27)... 
Exchange of assets (FASBS No. 4) 
Leases (APBO No. 5) (FASBS No. 13) 
Liquidation value of eres stock 

(APBO No. 10) ° A ee See: 
Plan for disposal of assets  (APBO No. 30) 
Prior period adjustments (APBO No. 9)... 
Prior year restatements (APBO Nos. 9, 16 


an0° 20) “5. 3° 2s & os 
Realization of tax benefit of ‘loss carry- 
fecwared {APSO Bo. il}. «4.4 & * 6.4 & 


Self-insurance reserves (FASBS No. 5). 
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APPLICABILITY (continued) 


Short-term obligations (FASBS No. 6) ..... 6=B 
Unusual events and transactions (APBO No. 30) . 7-B 
Working capital disclosure (APBO No. 19) ... 7-C 
ASSETS 
Assets or loan swaps 6 eS e al See. 5-F 
Current selling value. ‘ OBO Te Bs 6-I 
Deferred compensation from sale of stock - .« 4-G 
Depreciable, depletable or amortizable assets. 6-I 
Disclosures regarding contingent assets 7-F 
Fair market value of assets exchanged .... 5-F 
Holding company's proportionate share ... 6-F 
Intangible assets excluded from productive 
capacity. . pet Sakae See 
MG@QG6S .. « ee aoe & af ee BQSATE Sc cee 6-A; 
6-I 
Limited use assets ... é Sed Bune oe ee) | 
Market value changes fae k 2 ae OTe ee ee 
Mameres. SGSOULCE ABSOEE: asl TAIEHCS ELEMECSe OMT 
Minor and expensed assets ee e we & Ce 
a Offsetting assets and liabilities. Ong 380s « 10-E 
(i (® Price level information on monetary assets - 6-1 
Receivables from officers and directors. 4-G 
Receivables from sale of stock ee ar ae eae 4-G 
Replacement of existing assets ...... 6-I 
Restrictions on asset acquisitions 10-I 
Ships in international trade... P « 6=—I 
Tax benefits attributable to period prior “to 
quasi-reorganization. 4-D 
Tax benefits of loss carryforwards ‘ 5-E 
Total assets of less than $200 million ; 6-H 


BALANCE SHEET 


Comparative balance sheets for interim periods 6-H 
Deduction for unamortized compensation debit 5°<G 
Disclosure of allowance for possible losses . 7-F 
Disclosure of cost of standing fee timber 6-I 
Disclosure of market value changes Agr 6-E 
Disclosure of real estate acquired in fore- 

closures and settlements Seda te gloss « €° Beg 
Disclosure of subordinate debt ........ 4A 
Mineral resource assets 6-I 
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BALANCE SHEET (continued) 


Offsetting assets and liabilities .... 
Parent company only .... ae “ti Oe 
Presentation for preferred stock F é 
Presentation of debt .... oe) ie HIG 


Presentation of deferred compensation er 
Presentation of equity section 


Receivables of corporate general partner 
Retroactive effect of changes in capital 
BECUCCMEO ae WW be Se TE A SE OE BE OS 98 
BANKS 


Compensating balances and short-term debt. 
Ouarterity TMG tal “GSGe FOF OF Ge Ne 


BONDS PAYABLE 
Ratio Gisclesure ... . 3% 2 % 
BUSINESS COMBINATIONS 
Contingent Gerda « 2 o's SOG Wiis ss 4 
Merger expenses . . 6 + we es oe « & 


Pooling of interests .... 


Purchase BSENGG., « i ss FP eee Die 42s 
Restatements of prior year figures 


CAPITAL STRUCTURE 


Change if Structure. « SS SS BIS oH 2 
"Ce BROCK. ce Ce OE PG ees 2G 
Brock BO vce « s&s & x & SG 


CASH 


Cash deficiencies from operations hee 
Cash flow Gifticalt ies 1°. e 2% S25R Ae 
Cash ‘tlow reporting. . « °« 6 ee 
Compensating balances. .. eu 
Contingent cash terms in acquisition 
Nonrefundable cash "points". 
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CLASSIFICATION 


Self-insurance reserves 
Subordinated debt. 


CONSOLIDATED FINANCIAL STATEMENTS 


Additional separate financial statements . - 6-F 
Merger expenses. . et3, 2eueeeoS %.. 2e8 
Receivables from underwriters, promoters, 
directors, officers, employees . s2g2s 4) G3 
Parent company statements. ... we se s 2 
Vertically integrated conglomerate 6<-I 


CONVERSION OPTION 


Earnings per share effect. — . 3-A 
CONVERTIBLE DEBT 
Eeéxnings per share effect. siocsee «oo Seals oe BAA 
CONVERTIBLE PREFERRED STOCK 
q é Earnings per share effect... °.°.'t 2's 6 & «) 3A 
DEFERRALS 
Compensation from sale of stock. hee 4-G 
Deferred tax charges . fees ee Ss a 4s 5-E 
Nonrefundable cash "points" F ; 9-A 
DEPRECIATION 
Accelerated basis ‘ 6-I 
Composite method . ‘ 6-I 
Disclosure in income Statement - 6-1; 
7-E; 10-c 
Disclosure on “ta pars pips cost basis « SFI 
Double-counting a 6-I 
Foreclosed properties oo SP GEOR IS. cor ee 
Gain or loss on revenue equipment. 5-B 
patio. €o.total cost. -.-.-. $4 6-1 
Reclassification of self- insurance reserves + oD 


| 
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Capital structure changes. 
Capitalization of interest 
"CNGERD GLUCK” ss «se 5 « ws 
Compensating balances... 
Consumer excise taxes. . 

Deferred compensation from 
DEPTEC LATION (i 9s Oa oe eS 


Extraordinary items. . 

Foreign companies. .... 
Income before depreciation 
Income tax expense .... 
Inventory components... 


Leases e o e ao e e . e e e 


EIfO ligui@ation . «1. « & * 


Market value changes... 


settlements ... “40 


Replacement cost data .. 


Stockholders' equity 


Subordinated debt... 


eorporation ... . . 
Wrap around mortgages. — 
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DISCLOSURE IN FINANCIAL STATEMENTS 


Gain or loss on investments in 


Net realizable value of properties 
offsetting assets and liabilities. 
Operating-differential subsidies . 
Preferred stock with sinking fund or 

mandatory redemption features . 
Real estate acquired in foreclosures 


sale of 


Economic value of properties... 


e e e e 


Real estate investment trusts = 
Receivables from officers and directors. 
Receivables from sale of stock . 


Sales of leased departments. . 
Significant investments in securities ‘ 
Source of information about target company . . 
Stock dividends of savings and loan companies. 


and 


Tax status of distributions “by REITS i =% 
Undistributed earnings in Subchapter §S 


° 


Allowance for funds used during construction . 
Assumption as to disposition of properties 
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EARNINGS PER SHARE 


WEneen Stock” . 5s & a 6 8 
Convertible securities .. 
pe i RS ad 3 "a ce as eae’ | 
Per-share data in quarterly reports. . 


EXCHANGE 


Fair market value of assets exchanged 

Information about target company ..... 

Securities subject to exchange offer and 
ETT 6.6 Or ie fe 4728 La eh) a ak es ce ot 


e e e e 5 
1 


EXPENSES 


Depreciation, depletion, amortization expense 
Double-counting of depreciation... 
Expenses of securities offering . 
Income tax expense .... 
NE itis 5d By 7% woes ke AE LSE ch i cts Ee A tee 
Merger expenses ....  . 


. e e o a e e e e e 


EXTRAORDINARY ITEMS 
a ¢ Allocation of income NE. ig, (os cd nev ek ok ek tee 
Peectoeure Of GEreCts . sk «uss es «& e- GB 
Gain or loss on investment in real estate .. 7-B 
Tax loss carryforward... i~I 


FINANCE COMPANIES 


Companies engaged in finance business . 
Nonrefundable cash "points". 


e oe e * e © . 


FINANCIAL STATEMENT PRESENTATION 


MeCouUne ing CHENGES . . 4s. 6 & el He Ee 
Accrued vacation pay... . ik 2 ee ae eS 
Balance sheet of corporate general partner 
Capitalization of interest. . 
Cash flow. . ‘et ee Se ee SOs wer eces ane, Se 
Chronological ordering... 
DRE ECING PERIG £6. 4.4 6. % ue eee Oe ee 
Compensating balances. .......2... 
Deferred compensation from sale of stock 
Depreciation and depletion. . 


! 
ANWHANDVANA 
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PHIBRDHDOCOKHHLUDA 
: 


! 
a8) 


Equity of general and limited partners . 
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FINANCIAL STATEMENT PRESENTATION (continued) 


Foreign. CONDSNtOE. 6 oes ee eee et | 6 
Gain or loss on investments in real estate . . 7-B 
Inclusion of replacement cost data ...... 6-I 
Income before depreciation . ......e««-e. 7-E 
10- 
Tnco@e. Cast. OEVENEE 1.4 «6 6 wee Ge a SS ae 
Leases i ee ioe ° ee ee ee a 
Loans for purchase of registrant! S stock . .*. S96 
Market value changes. . ‘ie the te ae ee 
Operating-differential subsidies Pee ge ee See 
Preferred stock with sinking fund or 
Mandatory redemption features . ...... 3-C€ 
Receivables from officers and directors. . .. 4-G 
Receivables from sale of Stock . «4 « « % s+ « @56 
Sales of leased departments. ....... 8-A 
SUHSrGinaces Gest. -. cs Ke ot Se Soe ee SS 4-A 
Summarized debt... : oe ets 6 ae 
Summarized financial data of investees se a = Gey 
Summarized financial statements in Form 10-Q . 10-I 
Tax benefits of loss carryforwards ...... 5-E 
Undistributed earnings of Subchapter § 
corporation... ‘aes a0 te ee ee ee ee 
Units of general purchasing DPOwet- ss iw «ks 4. OE 
Wrap around mortgages. . .....e.. s « 406k 
FINANCIAL STATEMENTS 
Accrued vacation pay ‘ . ‘ : 5-D 
Acquired company . . » + « «*% a l=p 
Audited statements ei - I-A 
6-F 
Certification requirements ... dl jak ‘ %. eR 
1-D; 1-G; 7- 
Condensed financial statements ijon « & & » 2 
Consolidated subsidiaries .. . 6-F 
6-I 
Credit life insurance subsidiaries ; 6-F 
Financial-type subsidiaries .. ‘is so +e SSF 
Foreign companies. ‘ is w « + 20F 
Government-owned facilities excluded on 6-I 
Impact of proposed accounting standard... - LO-I 
Incorporation by reference. . a : 1-H 
Interim periods. . oie | ae 
1-E 
Biapility -«.-« . ; ; ‘ , 5-G 
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FINANCIAL STATEMENTS (continued) 


Limited partnerships . 
Parent company 


7 ” e e = e e e 


Quarterly data in annual financial 
Restating for prior periods 
Summary presentation . 


Unaudited statements 


. e . e 


Unconsolidated subsidiaries 


Updating requirements. 


FOREIGN CURRENCY 


Conversion 
Leases ; oy 
Translation for replacement c 


e a e 2 o 8 oe e > 


ost 


di 
FOREIGN OPERATIONS 


Calculations of replacement cost 
Compensating balances. bP 
Conversion of financial statements 
Disclosure requirements. 
Income tax expense 
Leases . ° 
Quarterly data in annual statements 
Ships in international trade . ; 

Tax loss carryforwards of foreign s 
Tax "holiday". 


da 


FOREIGN TAXES 


Tax "holiday". 


GAINS OR LOSSES 


Disposition of revenue equipment . 
Investments in real estate 


ILLUSTRATIONS 


Approach to replacement of capacity 

Cross-reference for allocation of 
depreciation expense . 

Depreciation computations 





6-B; 6-C; 6-H; 


statements 


sclosure 


ta 


OMHMmMraywyaoOH 


ubsidiaries 
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ILLUSTRATIONS (continued) 
Depreciation excluded from cost of sales. . 


Disclosure of replacement cost data in 


reports to shareholders ......-e«e-s. 
Disclosure for contracts without escalation 
clauses J se e es e s . e es es e a e 


Equity section of sav ings and loan company . 
Estimates of replacement cost data..... 
Finance charges Of cetetier «Se vay we 
Management's representations as to interim 
Statements ... ‘ ya age a ty 
Offsetting assets and liabilities a a a ae 
Presentation of income tax expense ..... 
Replacement cost disclosures ....... - 
Schedule for inventories and productive 
MRORCERY «ok is we & iw te oe i<e@e Ss % 
Tests for separate financial statement 
POCULTTOMONTS Wks 8 eS Se BS 


IMMEDIATE RECOGNITION 


Nonrefundable cash “pointe*. .« « «4s * 
Tax benefits of loss carryforwards ..... 


INCOME DETERMINATION 


Allowance for funds used during construction 
Capitalisation of interest . «a % %'s 
Discontinued operations and effect of 
accounting Changes << 2. 6 6 ee SY MES 
Nonrefundable cash "points". .... 
Operating-differential subsidies .... 
Tax benefits of loss carryforwards ... 
Tax “NOLIGOy" . < ss 


INCORPORATION BY REFERENCE 
Annual report to shareholders. ..... 


Financial statements included in other SEC 
PEeenee S's a Sa ee Se 
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& = INTEREST 


Accrual of interest discontinued ....... 7=F 
eee COC IOR, 2. 6 al Gesoe B0SD456!% BOs! b6%! oo JOD 
Bee teecee TACO ESt. 66 snacks wt avateta! se sueo soa) CFF 


INTEREST RATES 


Effect of nonrefundable cash “points”. . 
Bepectee cate of FetuEnm: . 2. 8 OSS es 
PErceininge tO APC CLSGICS ..4c ene) dca¢8 bowyasd 


rae 
ry YP 


INTERIM FINANCIAL STATEMENTS 


Capsule information requirements ...... . 6=-B 
BOGGhOCE CEQUITOMENTS: . 5 ww ew est te ele 6G 
Management representations . ......... I1-C; 

1-E 
On other than a calendar quarter basis .... 6-H 
Quarterly data requirements ........ . 6-H 
Summarized financial statements in Form 10-Q 10-1 
Umeda teed Statements . . + 2 § we be se ow ce we BIER 
Weeeting fequirements. . .. «© «= «+ «© @ © &@ wo e «EEC 


e & INVENTORY 


Change from FIFO to a eee 
Current replacement cost. . 
Current value of film inventory 
Disclosure of components .... 
Inventories, plant, property and equipment 

of unconsolidated subsidiaries ....... 6-I 
EUVOeNCOLY Supply CONCKECED s. iv scsi eescs a ecaic &T 
Biro liquidations ....« ‘ ae a ae a ae 
Operating results affected by inventory 

DORE ECe 4 6. & BA e2 SF SO oo a) SO) DEAS BP er Se asa ee 


6 
HS 4 we ee aw | 
6 
6 


LAND 


Acquired to replace productive capacity 6-I 
Excluded from productive capacity 6-I 
Held for investment . 6-I 
Bere SOF COBRLG 6 ce eae ave 445°" 21% 279082 7 
7-C 
6-A 
6-I 


Land development companies. . 
Leases . ..« e ele ew a & af bo ehaie waabala 
Timber on fee lands jek ss 
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LEASES 


Assets leased under operating leases ..... 6-I 
Capitalised financing leases .... 2%) Ses) 4% 6-I 
Disclosure interpretations . . ss .% «6 6°% 4° 6A 
Equivalent to sale... . , oa ea we & 6-D 
Non-capitalized financing leases cS ALA ce 6-I 


LIABILITIES 


Accrued vaeeetion.pay . 1 e°s § 4] So aPS 8 4 FOU SE 
Bank loans under ESOTs ... é 
offsetting assets and liabilities. a4 atl & 7% 
Price level -intecmation « . i és ss 4 
Wrap around mortgages. © 6 6 eNO 6 FO EOE 


LIMITED PARTNERSHIPS 


Capttalisation of interest . «4 4 iO 
Income statements ..14s+tv*%* 


LOSSES 


Application of proposed accounting standard . 10-I 
Disposition of revenue equipment .. 5-B 
Investments in real estate .......... %7=B 
Tax benefits of loss carryforwards . 5-E 





MANAGEMENT 


Decisions regarding productive capacity .. 
Disclosure regarding contingent assets . 
Discussion eng-eneiveis «2d Aa SS bs 
Discussion of material changes and facts 
Expenses of securities offering ... 
Porest management expenses ....+s+.6+s ses. 

Justification for a change in accounting 
gl) Ot ne ee ee ee ee a 
Representations as to interim statements ... 1-C; 
1-E 


MISLEADING FINANCIAL STATEMENTS 





CaGh fiow £O9Crting . . ssa aa ew 9 aoe ye BS 
Disclosures required for prevention .... . 10-I 
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MORTGAGES 


Mortgage loans... i . 
meee Sround mortgages §...°. 6 ee 8 oe Se fe 8s BOWE 


NOTES TO FINANCIAL STATEMENTS 


Accrued vacation pay . ‘ oe a a ee ey ae ae 
Allowance for funds used dur ing construction . l 
Capital structure changes ... ® er 
Collection of receivable from sale of stock 
Disclosure regarding contingent assets 
Earnings per share data .. 
Finance charges of retailers 
Interim period adjustments . ......e..e.-. 
Market value changes since year end 
Non-capitalized financing leases . 
Reconciliation of allowance account ‘ 
Securities subject to exchange offer and 
oo gs Se oe oe ee oe es re eo 
We MUR RGOT” Cao ca es es ee Ee 8 a te ce se ee eee 


4 
QAaADNA 
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OPERATING LOSS CARRYFORWARDS 


e @ BeeESOCGrnery tte 6k eos a eS 6 Ck 6 ek a 


1-I 
Occurring prior to quasi-reorganization ... 4=D 
Tax benefits of loss carryforwards . 5-E 


OPINIONS, AUDITORS ' 


Disclosure of opinion .. ‘tae ie ae 
Financial statements of acquired company 1-D 
meeees WGiue changes . 2. c's we 8 4 3 we) ~6E 
1-G 
7-F 


Qualified opinions ... 


OUTSTANDING SHARES 
Tee BCGUN” «+ « € See @ se ee S 6 ce ee Se 
PAID-IN CAPITAL 
Tax benefits attributable to period prior to 
quasi- reorganization ‘ ale « 7 =H 


Undistributed earnings of Subchapter S 
corporation .. Res ee ae ce Oe ec ey  ee 
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Amounts owed to subsidiary for stock ..... 4 
Guaranteed indebtedness of subsidiary .... 6 
Market value Changes . . ..6.-+ + & 6.6.0. +» 6= 
Operating company .. : gee ee ee a. Qe tar j 
Subsidiary disclosure of capitalization of 
CRECCERC POLICY 6 a kt et he eee eh 


PARENT COMPANY STATEMENTS 
Inclade parts of a conglomerate <..... « «= <« « 6-1 
Registrant's balance sheet equivalent .... 6-F 
BEGISCONOGt CORT GET «ke 36 at he oe ee Le ne, OE 
Requicéa to De tacivuged «2... 4ch4%-% %-2 6-H 
WHOM QUSCOEE LACE 2k 8k 6 wt 6 HE Hine ne SB 

PENSION PLANS 
Disclosure requirements ......+s.e.. 
Unfunded past service costs ..... 


PREFERRED STOCK 


Ratio disclosure... eee te ee ee ae ee ee oe 
Sinking fund or mandatory redemption features s*C 





PRIOR PERIOD ADJUSTMENTS 


Estimated operating-differential subsidies . . 10-B 
Restating financial statements for prior 

péeriogs ... . — 
Settlements of litigation +e ow ae 


PURCHASE METHOD 
Business combination ..... 
QUASI-REORGANIZATION 


Tax benefits attributable to period prior to 
Gas i-feergenieation .. «snd 6 +t se sO 


RATIOS, PERCENTAGE 


Cost of goods sold to net sales .. 6-G 
Debt securities ... ae ee ae ee a a 
Depreciation to total cost ae ee 6-I 
Peeterread St60Ck . « s+ © és % 3-B 
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REAL ESTATE COMPANIES 


Economic conditions in real estate industry 7-F 
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